
May 6,201 1 

Via Hand-Delivery 

Mr. Jeffrey Derouen 
Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
P. 0. Box 615 
Frankfort, Kentucky 40602-06 15 

A T T O R N E Y S  

BV 
MAY 8 6 2011 

P U B 1-1 C S E H‘JI C E 
COW1 M IS S I ON 

Mark David Goss 
Member 

859.244.3232 
mgoss@fbtlaw.com 

Re: In the Matter of: The Joint Application of Duke Energy Coi-p., 
Cinergy Corp., Duke Energy Ohio, Inc., Duke Energy Kentucky, Inc., 
Diamond Acquisition Corporation, and Progress Energy, Inc., for 
Approval of the Indirect Transfer of Control of Duke Energy Kentucky, Inc. 
PSC Case No. 201 1-00124 

Dear Mr. Derouen: 

Enclosed please find a copy of the applications and other filings relating to the merger 
transaction that is the subject of the above-styled proceeding filed by the Joint Applicants before 
agencies and commissions in other jurisdictions. This filing is the second filing made in 
compliance with the Joint Applicants’ representation in paragraph nineteen of the Joint 
Application that it would file these documents as part of the record of this case. By way of 
reference, this filing includes: 

Progress Energy’s Correspondence filing Application for Approval of Indirect 
Transfers of Control of Licenses filed with the United States Nuclear Regulatory 
Commission on March 30,20 1 1 with accompanying Exhibits; 

Duke Energy’s Correspondence to the United States Nuclear Regulatory 
Commission Requestiiig Threshold Determination that Merger will not Constitute 
a Direct or Indirect Transfer of Duke L,icenses and Supporting Information 
Related to the Proposed Merger Between Duke Energy Corporation and Progress 
Energy, Inc. filed on March 3 1, 201 1 with accompanying Exhibits; and, 

Progress Energy’s Pre-Application Correspondence to the South Carolina Public 
Service Commission dated April 4, 201 1 and April 12, 201 1; and Civil Cover 
Sheet and Correspondence filing Joint Application to Engage in a Business 
Combination Transaction on April 25,201 1 with accompanying Exhibits. 
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By agreement, upon initial consultation with Commission Staff in regards this filing 
requirement and upon initial consultation with the counsel for the Attorney General, the Joint 
Applicants are filing with the Commission (and will deliver to the Attorney General) two print 
copies of the foregoing applications and other filings and ten electronic copies to the 
Commission and two electronic copies to the Attorney General. As a convenience, the electronic 
copy is bates labeled by page count. 

Please file these documents in the record and return file-stamped copies to me. 

Please do not hesitate to contact me if you have any questions. 

Enclosures 

cc: Dennis G. Howard, I11 
Larry Cook 

LEXL.ibrary 01 062 19.0583960 465302~  1 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 
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1. 

IN THE MATTER OF: 

Description 
Progress Energy’s Correspondence filing Application for Approval of 
Indirect Transfers of Control of Licenses filed with the United States Nuclear 

THE JOINT APPLICATION OF DUKE ENERGY ) 
CORP., CINERGY CORPORATION, ) 
DIJKE ENERGY OHIO, INC., DUKE ENERGY ) CASE NO. 2011-00124 
KENTUCKY, INC., DIAMOND ACQUISITION 1 
CORPORATION, AND PROGRESS ENERGY, INC. ) 
FOR APPROVAL OF THE INDIRECT TRANSFER ) 
OF CONTROL OF DUKE ENERGY KENTUCKY, INC. ) 

Regulatory Commission on March 30,20 1 1 

INDEX OF DOCUMENTS RELATING TO REGULATORY 
APPROVALS PENDING BEFORE OTHER AGENCIES (SECOND FILING) 

B. 
C. 
n. 

E. 
2. 

A. 
B. 
C. 

D. 
3. 

Merger Agreement 
Pre-Merger and Post-Merger Simplified Organizational Charts 
Directors and Principal Officers of Carolina Power & Light Company, 
Florida Power Corporation, Florida Progress Corporation, Progress Energy, 
Inc., Duke Energy Corporation; Principal Nuclear Officers of Duke Energy 
Carolinas, LLC; Directors and Senior Officers of Post-Merger Duke Energy 
Corporation 
Required State and Federal Approvals 
Duke Energy’s Correspondence to the United States Nuclear Regulatory 
Commission Requesting Threshold Determination that Merger will not 
Constitute a Direct or Indirect Transfer of Duke Licenses and Supporting 
Information Related to the Proposed Merger Between Duke Energy 
Corporation and Progress Energy, Inc. filed on March 3 1 , 20 1 1 
Merger Agreement 
Pre-Merger and Post-Merger Simplified Organizational Charts 
Directors and Principal Officers of Duke Energy Carolinas, LLC, Duke 
Energy Corporation, and Progress Energy, Inc.; and Principal Nuclear 
Officers of Carolina Power and Light Company and Florida Power 
Corporation; and Directors and Senior Officers of Post-Merger Duke Energy 
Corporation 
Required State and Federal Approvals 
Progress Energy’s Pre-Application Correspondence to the South Carolina 
Public Service Commission dated April 4,20 1 1 and April 12,201 1 ; and 
Civil Cover Sheet and Correspondence filing Joint Application to Engage in 



I a Business Combination Transaction on Ami1 25.201 1 
A. 
B. 

Merger Agreement 
Investment Analysis by Oppenheimer, Baird, and Bank of Arnerica 

c. 
D. 
E. 
F. 

1,EXLibrary 0106219.0583960 4.57048~1 

Joint Dispatch Agreement 
Compass Lexecon Analysis of Economic Efficiencies Under Joint Dispatch 
Fuels Synergies Review (Public Version) 
Market Power Studv 





PO Box 1551 
41 1 Fayetteville Street 
Raleigh, NC 27602 

10 CFR 50.4 
10 CFR 50.80 
10 CFR 72.50 

Serial: RA-I 1-010 
March 30,201 1 

ATTENTION: Document Control Desk 
U. S. Nuclear Regulatory Commission 
Washington, D C '205.55-0001 

BRUNSWICK STEAM ELECTRIC PLANT, UNIT NOS. 1 AND 2 
DOCKET NOS. 50-325 AND 50-324 / RENEWED LICENSE NOS. DPR-71 AND DPR-62 

BRUNSWICK STEAM ELBCTRIC PLANT 
INDEPIZNJIENT SPENT FUEL STORAGE INSTALLATION 
DOCKET NO. 72-6 

CRYSTAL RIVER LTNIT 3 NUCLEAR GENERATING PLANT 
DOCKET NO. 50-302 / LICENSE NO. DPR-72 

SHEARON WARRlS NUCLEAR POWER PLANT, UNIT NO. 1 
DOCKET NO. 50-400 / RENEWED LICENSE NO. NPF-63 I /  

H. B. ROBTNSON STEAM ELECTRIC PLANT, UNIT NO. 2 
DOCKET NO. 50-361 /RENEWED LICENSE NO. DPR-23 

H.B. ROBINSON STEAM ELECTRlC PLANT, UNIT NO 2 
INDEPENDENT SPENT FUEL STORAGE INSTALLATION 
DOCKET NO. 72-3 / RENEWED LICENSE NO SNM-2S02 

H.B. ROBINSON STEAM ELECTRIC PLANT, UNIT NO. 2 
INDEPENDENT SPENT FIJEL STORAGE FNSTALLATION 
DOCKET NO. 72-60 

APPLICATION FOR APPROVAL OFINDIRECT TRANSFERS OF CONTROL OF 
- LICENSES PURSUANT TO 10 CFR 6 50.80 AND 10 CFR F 72.50 

L,adies and Gentlemen: 

Pursuant to Section 184 ofthe Atomic Energy Act, as amended, 10 CFR 9 50.80, and 10 
CFR $ 72.50, Carolina Power &: Light Company (CP&L), now doing business as Progress 
Energy Carolinas, Inc., and Florida Power Corporation (FPC), now doing business as Progress 
Energy Florida, Inc. (together, Applicants) hereby submit an application, included as Attachment 
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( I ) ,  seeking U.S. ’Nuclear Regulatory Commission WRC) consent to the indirect transfers of 
control ofthe following NRC licenses: (1) Brunswick Steam Electric Plant, Units 1 and 2 
(Brunswick), Renewed Operating Licenses DPR-7 1 &, DPR-62; (2) Crystal River Nuclear 
Generating Plant, llnit 3 (Crystal River), Operating License DPR-72; (3) Shearon Harris Nuclear 
Power Plant, Unit 1 (Harris), Renewed Operating License NPF-63; (4) HB.  Robinson Steam 
Electric Plant, Unit 2 (Robinson), Renewed Operating License DPR-23; and (5) H.B. Robinson 
Steam Electric Plant Independent Spent Fuel Storage Installation Facility, Renewed Materials 
License No. SNM-2502 (collectively, the Lixnses). The indirect transfers of control will result 
from the proposed merger of Duke Energy Corporation (Duke Energy) and Progress Energy, Inc. 
(Progress Energy). Progress Energy is CP&L’s and FPC’s ultimate parent corporation. 

The terms and conditions of the proposed transaction are set forth in the Agreement and 
Plan of Merger, dated as of January 8,201 1 ,  by and among Duke Energy, Diamond Acquisition 
Corporation and Progress Energy (the Merger Agreement), inclnded as Attachment (2). Under 
the terms of the Merger Agreement, and subject to regulatory approvals and the satisfaction of 
certain obligations of the parties, Diamond Acquisition Corporation (Merger Sub), a wholly- 
owned direct subsidiary of Duke Energy, will merge with and into Progress Energy and each 
share of Progress Energy common stock will be cancelled and converted into the right to receive 
2.6125 shares of Duke Energy common stock, subject to certain appropriate adjustments. 
Progress Energy will become a wholly-owned direct subsidiary of Duke Energy and the former 
shareholders of Progress Energy will become shareholders of Duke Energy. Charts showing the 
pre- and post-merger organizational structures of Progress Energy and Duke Energy are included 
with this application as Attachment (3). 

When the transaction is completed, the Merger Agreement provides that Duke Energy 
will have ar, eighteen member board of diiectors. All eleven current directors of Duke Energy 
will continue as directors when the transaction is complete, subject to their ability and 
willingness to serve. Progress Energy, after consultation with Duke Energy, designated seven of 
the current directors of Progress Energy who will be added to the board of directors of Duke 
Energy when the transaction is complete, similarly subject to their ability and willingness to 
serve. A list of the current directors and principal executive officers of Progress Energy and 
Duke Energy, as well as a list of directors and principal executive officers of post-merger Duke 
Energy, is included as Attachment (4). 

The information contaiiied in this Application demonstrates that CP&L and FPC will 
continue to possess the requisite qualifications to own and operate the licensed facilities in 
accordance with the Licenses. The proposed indirect transfers of control will not result in any 
change in the role of CP&L and FPC as the licensed operators of the facilities and wilI not result 
in any changes to their financial qualifications, decommissioning funding assurance, or technical 
qualifications. No physical changes will be made to the facilities and there will be no changes in 
day-to-day operations as a result of these transfers. The indirect transfers of control will not 
involve any changes to the current licensing bases. The indirect transfer will neither have any 
adverse impact on the public health and safety, nor be inimical to the common defense and 
security. Finally, this request for indirect transfers of control of the Licenses will not result in  
the licensees becoming owned, controlled, or dominated by a foreign entity. The Applicants 
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therefore respectklly request that the NRC consent to the indirect bansfers of control in 
accordance with 10 CFR 9 50.80 and 10 CFR 5 72.50. 

‘ 

The parties to the proposed transaction anticipate closing on December 1,201 I ,  subject 
to receipt of all required regulatory approvals, which are listed in Attachment (5) .  Applicants 
request that the NRC review this Application on a schedule that will permit the NRC to issue its 
consent to the indirect license transfers as promptly as possible and are prepared to work closely 
with the NRC staffto expedite the Application’s review, but rcquest approval, in any event, by 
October 15,201 1. The Applicants further request that such consent become immediately 
effective upon issuance and that it permit the indirect transfers of control to be implcmented at 
any time \Gthin the customary one year ofthe date of approval of this Application. 

Should you have any questions or require additional information regarding this request 
for transfers of contml oflicenses, please contact Donna Alexander at 919.546.5357 or 
Dnnna.hleunidcr~r,enmail .corn. Service of any comments. hearing requests, intenlcntion 
petitions, or other filings should be made to: John H. O’Neill, Jr., Pillsbury Winthrop Shaw 
Pittman LLP, 2300 N Street NW, Washington, DC 20037, tel. 202.663 8148, email: 
john.o’neill~pillsburylaw.cam (co;msel €or CP&L and FPC). 

This application contains no regulatory commitments. 

James Scarola 
Senior Vice President and Chief Nuclear Officer 

Florida Power Corporation 
(9/ Carolina Power & Light Company 
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

1, James Scamla, state that 1 am the Senior Vicc President and Chief Nuclear Ofiicer af Carolina 
Power & Light Company and Florida Power Corporation, and that I am duly authorized to 
execritc and fiic this request on behalf of thesc companies. To the best of my howledgc and 
belief, the statements contained in this document with respect to these companies are true and 
correct. To the extent that these statemefits are not based on my personal knowledge, they are 
based upon information provided by employees andor consuItants of the companies. Such 
information has been revicwed in accordance with company practice, and I bdicve it to be 
rcliable. 

: TOWIT: 

Subscribed and sworn befor;e me, a Notary Public in and for the State of North Carolina and 
County of Wake, thiK3nPday of March 201 1 .  

WITNESS my Hand and Notarial Seal: 

M j  Commission Expires: 
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Attachments: (1) Application for Order Approving Indirect Transfers of Control of Licenses 
(2) Merger Agreement 
(3 )  Pre- and Post-Merger Simplified Organizational Charts 
(4) Directors and Principal Officers of Carolina Power & Light Company, 

Florida Power Corporation, Florida Progress Corporation, Progress 
Energy, Inc., Duke Energy Corporation; Principal Nuclear Officers of 
Duke Energy Carolinas, LLC; Directors and Senior Officers of Post- 
Merger Duke Energy Corporation 

(5) Required State and Federal Approvals 

cc. USNRC Regional Administrator - Region I1 
USNRC Resident Inspector - BSEP, IJnit Nos. 1 and 2 
USNRC Resident Inspector - CR3 
USNRC Resident Inspector - SHNPP, Unit No. 1 
USNRC Resident Inspector - HBRSEP, IJnit No. 2 
USNRC - Director of the Office of Nuclear Reactor Regulation 
USNRC - Director of the Office of Nuclear Material Safety and Safeguards 

Susan Uttal, Esq., NRC OGC 
Thomas Fredrichs, Senior Level Advisor for Financial Matters, NRR 
John Stang, NRR Project Manager - ONS, Unit Nos. I ,  2 and 3 
Jon Thompson, NRR Project Manager - CNS, Unit Nos. 1 and 2; MNS Unit Nos. 1 and 2 
Farideh Saba, NRR Project Manager - BSEP, t ini t  Nos. 1 and 3; CR3 
Brenda Mozafari, NRR Pro"ject Manager - S-HNPP, Unit No. 1; HBRSEP, Unit No. 2 
Lara S. Nichols, Esq., Duke Energy Corporation, Vice President - Legal 
David T. Conley, Esq., Progress Energy Service Company, LLC, Senior Counsel 
John H. O'Neill, Jr., Esq., Pillsbury Winthrop Shaw Pittman LLP 





ATTACHMENT (1) 

APPLICATION FOR ORDER APPROVING 
IRECT TRANSFERS OF CONTROL OP LICENSES 

-- -- 
Carolina Power & Light Company and Florida Power Corporation 

March 30,2011 
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Submitted by 

Carolina Power & Light Company 
and 

Florida Power Corporation 

Brunswick Steam Electric Plant, Units 1 and 2 
NRC Renewed Facility Operating License Nos. DPR-71 and DPR-62 

Docket Nos. 50-325,50-324 

Crystal River Nuclear Generating Plant, TJnit 3 
NRC Facility Operating License No. DPR-72 

Docket No. 50-302 

Shearon Harris Nuclear Power Plant, Unit 1 
NRC Renewed Facility Operating License Nos. NPF-63 

Docket No. 50-400 

H.B. Robinson S t e m  Electric Plant, IJnit 2 
NRC Renewed Facility Operating License No. DPR-23 

H.B. Robinson Steam Electric Plant Independent Spent Fuel Storage Installation 
Materials Renewed License No. SNM-2502 

Docket Nos. 50-261,72-3 
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I. INTRODIJCTION 

Carolina Power & Light Company (CP&L) and Florida Power Corporation (FPC) 

(together, Applicants) hereby submit an application seeking [J.S. Nuclear Regulatory 

Commission (NRC) consent to the indirect transfers of control of the following NRC licenses: 

(1) Brunswick Steam Electric Plant, Units 1 and 2 (Brunswick), Renewed Operating Licenses 

DPR-7 1 &. DPR-62; (2) Crystal River Nuclear Generating Plant, Unit 3 (Crystal River), 

Operating License DPR-72; (3 )  Shearon Harris Nuclear Power Plant, XJnit 1 (Harris), Renewed 

Operating License NPF-63; (4) H.B. Robinson Steam Electric Plant, Unit 2 (Robinson), 

Renewed Operating License DPR-23; and (5 )  H.B. Robinson Steam Electric Plant Independent 

Spent Fuel Storage Installation Facility, Renewed Materials License No. SNM-2502 

(collectively, the Licenses). (The facilities that are the. subject of the Licenses are collectively 

referred to as the licensed facilities.) The indirect transfers of control will result from the 

proposed merger of Duke Energy Corporation (Duke Energy) and Progress Energy, Inc. 

(Progress Energy). Progress Energy is CP&L’s and FPC’s ultimate parent corporation.’ 

The terms and conditions of the proposed transaction are set forth in the Agreement and 

Plan of Merger, dated as ofJanuary 8,201 1 ,  by and among Duke Energy, Diamond Acquisition 

Corporation and Progress Energy (the Merger Agreement). A copy of the Merger Agreement is 

included with this Application as Attachment (2). Under the terms of the Merger Agreement, 

and subject to regulatory approvals and the satisfaction of certain obligations of the parties, 

Diamond Acquisition Corporation (Merger Sub), a wholly-owned direct subsidiary of Duke 

Energy, will merge with and into Progress Energy and each share of Progress E n e r s  common 

stock will be cancelled and converted into the right to receive 2.6125 shares of Duke Energy 

’ CP&L is wholly owned by Progress Energy. FPC is wholly owned by Florida Progress Corporation (“Florida 
Progress”), which is  wholly owned by Progress Energy. 
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common stock, subject to certain adjustments. Progress Energy will become a wholly-owned 

direct subsidiary of' Duke Energy and the former shareholders of Progress Energy will become 

shareholders of Duke Energy. Charts showing the pre- and post-merger organizational structures 

of Progress Energy and Duke Energy are included with this application as Attachment (3). 

Based on the closing price of Duke Energy common stock on the New York Stock 

Exchange on January 7,201 I ,  the last trading day before the public announcement of the Merger 

Agreement, Progress Energy sliareholders would receive a value of $46.48 per share, or $13.7 

billion in total equity value. Duke Energy also will assume approximately $12.2 billion in 

Progress Energy net debt. Following completion of the merger, it is anticipated that Duke 

Energy shareholders will own approximately 63 percent of the combined company and Progress 

Energy sharehoiders will own approximately 37 percent of the combined company on a fully 

diluted basis. 

When the transaction is completed, the Merger Agreement provides that Duke Energy 

will have an eighteen-member board of directors. All eleven current directors o f  Duke Energy 

will continue as directors when the transaction is complete, subject to their ability and 

willingness to serve. Progress Energy, after consultation with Duke Energy, designated seven of 

the current directors of Progress Energy to be added to the board of directors of Duke Energy 

when the transaction is complete, similarly subject to their ability and willingness to serve. A list 

of directors and senior officers of Progress Energy and Dike Energy, as well as a list of directors 

and principal executive officers for post-merger Duke Energy, is included with this application 

as Attachment (4). 

The proposed indirect transfers of control will not result in any change in the role of the 

CPLeL and FPC as the licensed operators of the licensed facilities and will not result in any 
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changes to their financial qualifications, decommissioning funding assurance, or technical 

qualifications.’ CP&L and FPC will retain the requisite qualifications to own and operate the 

licensed facilities. 

Brunswick Steam Electric Plant (Brunswick) is composed of two units, each of which is 

rated 1007 megawatts electric (MWe) (net) and 2923 megawatts thermal (MWt). Each unit 

consists of a General Electric boiling water reactor, other associated plant equipment and steam 

turbine, and related site facilities. Brunswick is located 2.0 miles south of Wilrnington, North a 

Carolina, at the mouth of the Cape Fear River in Brunswick County, North Carolina. Undivided 

ownership interest in Brunswick is held by two owners in the following percentages: 

Carolina Power & Light Company 

North Carolina Eastern Municipal Power Agency 

81.67 % 

18.33 % 

Carolina Power &Light Company is the sole operator of Brunswick. 

Shearon Harris Nuclear Power Plant (Harris) is a single unit, 900 MWe (net) (2900 MWt) 

nuclear power plant, consisting of a Westinghouse three-loop pressurized water reactor, other 

associated plant equipment, and related site facilities. Harris is located in the estreme southwest 

corner of Wake Cotinty, North Carolina, and the southeast corner of Chatharn County, North 

Carolina. It is approximately I6 miles southwest of Raleigh, North Carolina and about 15 miles 

northeast of Sanford, North Carolina. Undivided ownership interest in Harris is held by two 

owners in the following percentages: 

Carolina Power & Light Company 

North Carolina Eastern Municipal Power Agency 

83.83 % 

16. I7 % 

At an appropriate time, CP&L, md FPC will amend their respective applications for combined construction and 
operating licenses for Shearon Harris Nuclear Power Plant, Uniu 2 and 3, and Levy Nuclear Plant, Units I and 2, to 
reflect the new ultimate holding company arrangement. 



Application 
Page 4 of 14 

Carolina Power & Light Company is the sole operator of Harris. 

H.B. Robinson Steam Electric Plant, Unit 2 (Robinson) is a single unit, 787 MWe (gross) 

(23 39 MWt) nuclear power plant, consisting of a Westinghouse three-loop pressurized water 

reactor, other associated plant equipment, and related site facilities. Robinson is located in 

northwest Darlington County, South Carolina, approximately 3 miles west" northwest of 

Hartsville, South Carolina. Carolina Power & Light Company is the sole owner and licensed 

operator of Robinson. 

Crystal River Nuclear Generating Plant, Unit 3 (Crystal River) is a single unit, 924 MWe 

(gross) (2609 MWt) nuclear power plant, consisting of a Babcock and Wilcox two-loop 

pressurized water reactor, other associated plant equipment, and related site facilities. Crystal 

River is located on the Gulf of Mexico, 70 miles north of Tampa, Florida. Undivided ownership 

interest in Crystal River is held by ten owners in the following percentages: 

Florida Power Corporation 

City of Alachua, Florida , 

City of Biishnell, Florida 

City of Gainesville, Florida 

Kissimmee Utility Authority 

City of Leesburg, Florida 

lltilities Commission of the City of New Smyrna Beach 

City of Ocala, Florida 

Orlando Utilities Coinmission 

Seminole Electric Cooperative, Inc. 

91.78 % 

0.08 % 

0.04 % 

1.41 Yo 

0.65 % 

0.82 % 

0.56 % 

1.33 % 

1.60 % 

1.70 % 
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Florida Power Corporation is the sole operator of Crystal River.3 

The information contained in this Application demonstrates that CP&L and FPC will 

continue to possess the requisite qualifications to maintain their interests under the Licenses 

The proposed indirect transfers of control of the Licenses will not result in any change in the role 

ofthe licensed operators of the facilities and will not result in any changes to their technical 

qualifications. In addition, CP&.L and FPC will remain financially qualified to conduct their 

activities under the Licenses. Financial assurance for decommissioning remains the same. 

Finally, this request for consent to indirect transfers of control of the Licenses will not result in 

any of the licensed facilities becoming owned, controlled, or dominated by a foreign entity. 

IT. STATEMENT OF PIJRPOSE OF THE TTRANSFXRS AM) NATURE OF THE 
TRANSACTION MAKING TXLE TRANSFERS NECESSARY OR DESIRABLE 

The merger of Progress Energy with Duke Energy will create the nation’s largest utility 

with $65 billion in enterprise value and $37 billion in market capitalization. The scale, scope 

and diversity of the combined company are expected to result in increased financial stability and 

strength, enhanced access to capital, and greater ability to undertake the significant fleet and grid 

modernization required to respond to increasing environmental regulation, plant retirements and 

demand growth. The merger should benefit customers tlirough operating efficiencies over time; 

additionally custoiners i n  North Carolina and South Carolina are expected to benefit from joint 

dispatch efficiencies and fuel procurement savings. The new Duke Energy will be able to 

leverage the best practices of both companies to achieve even higher levels of safety, operational 

excellence and customer satisfaction. In addition, the merger also provides consistent and 

’ CPSrL and FPC are authorized to submit applications regarding the licenses for those facilities under their 
respective agreenients with the co-owiiers of Brunswick, Harris and Crystal River. 
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predictable earnings and cash flows to support dividend payments to shareholders and maintain 

balance sheet strength. 

111. GENERAL CORPORATE INFORMATION REGARDING CAROLINA POWER 
Cpr LIGHT COMPANY, FLORIDA POWER CORPORATION, FLORXDA 
PROGRESS CORPC)FUTION, PROGRESS ENERGY, INC., A N D  DUKE 
ENERGY CORPORATION 

A. General Information Regarding Carolina Power & Light Company 

1. Name and Address 

Carolina Power & Light Company, doing business as Progress Energy Carolinas Inc. 
410 S. Wilmington Street 
Raleigh, NC 27601 

2. Description of Business 

CP&L is an investor-owned, vertically integrated electric utility organized and existing 

under the laws of the State ofNorth Carolina and a wholly-owned subsidiary of Progress Energy. 

CP&L provides electric generation, transmission and distribution services to wholesale and retail 

customers in North Carolina and South Carolina. CP&L sells electricity to retail customers 

within its service territory and to wholesale customers within and outside its service territory. 

3.  Organization and Management 

The common stock of CP&L is wholly owned by Progress Energy, which is currently 

widely held and publicly traded. Following the proposed transaction, CP&L’s parent, Progress 

Energy, will become a direct, wholly-owned subsidiary of Duke Energy.. CP&L will not be 

owned, controlled or dominated by a n  alien, foreign coiporation or foreign government. All 

members of CP&L’s board of directors and all of its principal officers are citizens of the United 

States. Their names and addresses are listed in Attachment (4). 

B. General Information Regarding Florida Power Corporation 

1. Name and Address 
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Florida Power Corporation, doing business as Progress Energy Florida, Inc. 
299 1 st Avenue N 
St. Petersburg, FL 33701 

2. Description of Business 

FPC is an investor-owned, vertically integrated electric utility organized and existing 

under the laws of the State of Florida and a wholly-owned subsidiary of Florida Progress, which 

is a wholly-owned subsidiary of Progress Energy. FPC provides electric generation, 

transmission and distribution services to wholesale and retail customers in the State of Florida. 

FPC sells electricity to retail customers within its service territory and to wholesale customers 

within and outside its service territory. 

3 .  Organization and Management 

The common stock of FPC is wholly owned by Florida Progress, which is wholly owned 

by Progress Energy. The common stock of Prosess Energy is currently widely held and 

publicly traded. Following the proposed transaction, FPC’s ultimate parent, Progress Energy, 

will become a direct, wholly-owned subsidiary of Duke Energy. FPC will not be owned, 

controlled or dominated by an alien, foreign corporation or foreign government. All members of 

FPC’s board of directors and all of its principal officers are citizens of the United States. Their 

names and addresses are listed in Attachment (4). 

C. General Information Regarding Florida Progress Corporation 

1 Name and address 

Florida Progress Corporation 
410 S. Wilmington Street 
Raleigh, NC 27601 

2. Description of Business 

Florida Progress, organized and existing under the laws of the State of Florida, is the 

i 

holding company for FPC. It conducts no other business and owns no other assets. 
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3. Organization and Management 

The common stock of Florida Progress is wholly owned by Progress Energy, which is 

currently widely held and publicly traded. Following the proposed transaction, Florida 

Progress’s parent, Progress Energy, will become a direct, wholly-owned subsidiary of Duke 

Energy. Florida Progress wili not be owned, controlled or dominated by an alien, foreign 

corporation or foreign government. All members of Florida Progress’s board of directors and all 

of its principal officers are citizens of the lJnited States. Their names and addresses are listed in 

Attachment (4). 

D. General Information Regarding Progress Energy, Inc. 

I .  Name and Address 

Progress Energy Inc. 
410 S .  Wilmingon Street 
Raleigh, NC 27601 

2. Description of Business- 

Progress Energy, organized and existing under the laws of the State of North Carolina, is 

a Fortune 500 energy company with more than 22,000 megawatts of generation capacity and 

approximately $10 billion in annual revenues. Progress Energy is the parent company of CP&L. 

Progress Energy is also the parent company of Florida Progress, which is the holding company 

for FPC. CP&L, and FPC are two major electric utilities that serve approximately 3.1 million 

customers in North Carolina, South Carolina, and Florida. Headquartered in Raleigh, North 

Carolina, Progress Energy is traded on the New York Stock Exchange under the symbol PGN, 

3. Organization and Management 

The common stock of Progress Energy is currently widely held and publicly traded. 

Following the proposed transaction, Progress Energy will become a direct, wholly-owned 
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subsidiary of Duke Energy. Progress Energy will not be owned, controlled 01’ dominated by an 

alien, foreign corporation or foreign government. Seven members of Progress Energy’s board of 

directors will become members of Duke Energy’s board of directors after the merger. All 

members of Progress Energy’s board of directors and all of its principal officers are citizens of 

the United States. Their names and addresses are listed in Attachment (4). 

E. General Information Regarding Duke Energy Corporation 

1 ,  Name and Address 

Duke Energy Corporation 
526 South Church Street 
Charlotte, North Carolina 28202 

2.  Description of Business 

Duke Energy is a diversified energy company with both regulated and unregulated utility 

operations, organized and existing under the laws of the State of Delaware, with approsirnately 

$14 billion in annual revenues. Duke Energy supplies, delivers and processes energy for 

customers in the IJnited States and selected international markets. Its regulated utility operations 

own approximately 27,000 megawatts of generating capacity and. serve approximately four 

million customers located in five states in the Southeast asd Midwest, representing a population 

of twelve million people. Its commercial power and international business segments own and 

operate diverse power generation assets in  North America and Latin America, including a 

growing portfolio of renewable energy assets in the tlnited States. Headquartered in Charlotte, 

North Carolina, Duke Energy is a Fortune 500 company traded on the New York Stock 

Exchange under the symbol DUK. 

3. Organization and Management 

The business ofDuke Energy is conducted by its board of directors and executive 

officers. AI1 members of Duke Energy’s board of directors and all of its principal officers are 
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citizens o f  the United States. Their names and addresses are listed in Attachment (4). Duke is 

. -  
I . , 

. j  
. .  

not owned, controlled or dominated by an alien, foreign corporation or foreign government. 

Following the proposed transaction, the common stock of Duke Energy will be widely 

held and publicly traded. Duke Energy will not be owned, controlled or dominated by an alien, 

foreign corporation or foreign government. After the merger, the Duke Energy board of 

directors will consist of eleven members from the existing Duke Energy board and seven 

members from the Progress Energy board who were designated by Progress Energy after 

execution of the Merger Agreement. The designated members of the Duke Energy post-rnerger 

board of directors and the agreed upon management team are listed in Attachment (4). All are 

US. citizens. 

IV. TECHNICAL QUALJFICATIONS 

The technical qualifications of the licensees are not affected by the proposed indirect 

transfers of control o f  the Brunswick, Harris, R.obinson, and Crystal R.iver licenses. There will 

be no physical changes to Rrunswick, Harris, Robinson, or Crystal River and no changes in their 

day-to-day operations in connection with the indirect transfers of control. The current licensees 

will at all times remain the licensed operators of Brunswick, Harris, Robinson, and Crystal River. 

No conforming amendments will be required to the facility operating licenses or the site-specific 

ISFSI license as a result of the proposed transaction. The nuclear operating organizations for the 

licensed facilities are expected to remain essentially unchanged as a result of the acquisition. 
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Dhiaa M. Jarnil, currently ChiefNuclear Officer (CNO) of Duke Energy, will be the 

senior nuclear generation executive after the merger, reporting directly to the CEO. Through the 

integration process, the precise post-merger organization will he developed and may include a 

senior level corporate management structure through which the nuclear site vice presidents at 

each licensed facility would report. The candidates for these senior management positions 

include the existing senior management of the Duke Energy and Progress Energy nuclear fleets 

who have significant industry experience and are 1JS citizens (see Attachment (4)). There are no 

plans to change the Nuclear Site Vice Presidents i n  anticipation of the merger. Any changes 

would occur due to the normal course of business, in which case replacements would be made 

using the existing succession management processes. 

V. FINANCIAL, QUALIFICATIONS 

After the proposed transaction, CP&L and FPC will continue to generate and distribute 

electricity and recover the cost of this electricity through rates authorized by the North Carol-ina 

Utilities Commission, the Public Service Commission of South Carolina, the Florida Public 

Service Commission, and the Federal Energy Regulatory Commission. Therefore, CP&L and 

FPC will continue to meet the definition of “electric utility” set forth in 10 CFR 5 50.2. 

Accordingly, their financial qualifications are presumed by I O  CFR 50.33(f) and no specific 

demonstration of financial qualifications is required. 

VI. DECOMMISSIONING FIJNDING 

Information regarding the status of decommissioning funding for Brunswick, Harris, 

Robinson, and Crystal River as of December 3 1, ZOOS was reported to the NRC in accordance 

with 10 CFR 5 50.7S(f)( 1)  on March 25, 2009 and supplemented by letters dated May 18,201 0 
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and July 1, 2010.4 The proposed transaction will not affect the decommissioning funding 

arrangements previously reported. The licensees will continue to maintain their existing 

decommissioning trust funds segregated from their assets and outside their administrative control 

in accordance with the requirements of 10 CFR 5 50.75(e)(l). As required by 10 CFR 5 

50.75(f)( I), Applicants will provide an updated Biennial Decommissioning Funding Status 

Report by March 3 1, 201 1 .  After the merger, CP&L will remain responsible for the 

decommissioning liabilities associated with CP&.L’s ownership interests in Brunswick, Harris 

and Robinson, and FPC will remain responsible for the decommissioning liabilities associated 

with Crystal River. CP&L and FPC will continue to fund their decommissioning trusts for the 

licensed facilities accordance with 10 CFR 5 50.75. 

VII. ANTITRTJST INFORMATION 

This Application post-dates the issuance of the plarits’ operating licenses, and therefore 

no antitrust review is required or authorized. Based tipon the Commission’s decision in Kcinscis 

Gas and Electric Co., et ai. (Wolf Creek Generating Station, Unit I), GLJ-99-19,49 N.R.C. 441 

(1 999), the Atomic Energy Act does not require or authorize antitrust reviews of post-operating 

license transfer applications. See also 10 CFR S 50.80(b); Final Role, Antitrust Review 

Authority: Clarification, 65 Fed. Reg. 44,649 (JUIY 19,ZOOO) 

VIII. RESTRICTED DATA AND CLASSIFUED NATIONAL SECURITY 
INFORMATION 

This application for indirect transfers does not contain any Restricted Data or other 

Classified National Security Information, nor do the proposed indirect transfers result in any 

change in access to any Restricted Data or Classified National Security Information. CP&L’s 

‘ The Biennial Decommissioning Funding Status Report and supplemental letters are available at ADAMS 
Accession Nos. h4L090920407, ML101.150394, and MLIOIS80262. 
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and FPC's existing restrictions on access to Restricted Data and Classified National Security 

Information are unaffected by the proposed transfers. In compliance with Section 145a of the 

Atomic Energy Act, CP&L and FPC agree that restricted or classified defense information will 

not be provided to any individual until the Office of Personnel Management investigates and 

reports to the NRC on the character, associations, and loyalty of such individual, and the NRC 

determines that permitting such person to have access to Restricted Data will not endanger the 

common defense and security of the United States 

ZX. ENVIRONMENTAL, CONSIDERATIONS 

The requested consent to transfers of control of the Licenses is exempt from 

environmental review because it falls within the categorical exclusion contained in 10 CFR $ 

5 1 22(c)(21), for which neither an Environmental Assessihent nor an Environmental Impact 

Statement is required. Moreover, the proposed transfers will not directly affect the actual 

operation of the plants in any substantive way. The proposed transfers do not involve an 

increase in the amounts, or a change in the types, of any radiological effluents that may be 

allowed to be released off-site, and they do not involve an increase in the amounts, or a change in 

the types, of non-radiological effluents that may be released off-site. Further, there is no increase 

in  the individual or cumulative operational radiation exposure, and the proposed transfers have 

no environmental impact. 

X. PRICE-ANDERSON INDEMNITY ANI) NUCLEAR INSURANCE 

The proposed indirect transfers of control do not affect the existing Price-Anderson 

indeninity agreement for Brunswick, Harris, Robinson, and Crystal River, and do not affect the 

required nuclear property damage insurance pursuant to 10 CFR 

liability insurance pursuant to Section 170 of the Act and 10 CFR Part 140. CP&L and FPC will 

50.54(w) and nuclear energy 
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maintain all required nuclear property damage insurance and nuclear energy liability insurance. 

In addition, CP&L and FPC’s annual reporting in compliance with 10 CFR 140.21(e) provides 

reasonable assurance regarding their ongoing ability to pay their share of any annual 

retrospective premium 

XI. EFFECTIVE DATES 

The proposed transaction requires the customary regulatory approvals of various federal 

and state regulatory authorities, in addition to the NRC. The parties to the proposed transaction 

anticipate closing on December 1,201 1 The Applicants respectfully request that the NRC 

review this Application on a schedule that will permit NRC to issue its consent to the indirect 

license transfers as promptly as possible. The Applicants are prepared to work closely with the 

NRC staff to help expedite the Application’s review, brit request approval in any event no later 

than October 15,201 I ,  Attachment (5) lists all other material State and Federal approvals 

required before the Merger can be closed, Applicants anticipate that all such approvals will be 

obtained in time to support closing on or before December 1,201 1. The Applicants further 

request that the consent be immediately effective upon issuance and that it permit the indirect 

transfers of control to be implemented at any time within the customary one year of the date of 

approval of this Application. 

XLI. CONCLUSION 

Based upon the foregoing information, the Applicants request that the N R C  issue an 

Order consenting to the indirect transfers of control of the Renewed Facility Operating Licenses 

Nos. DPR-71, DPR-62, NPF-63, DPR-23, Facility Operating License No. DPR-72, and ISFSI 

Renewed Materials License No. SNM-2502. 
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ITEM 1.01. ENTRY INTO A MATERIAL DEFINITIVE AGREEMENT. 

On January 8. 201 1. Duke Energy Corporation, a Delaware corporation ("Duke Energy"). Diamond Acquisition Corporation, a North Carolina corporation 
("Mereer Sub"), and Progress Energy, lnc. ("Propress Enerm':"), a North Carolina corporation, entered into an Agreement and Plan of Merger (together with 
the exhibits thereto, the "Merger Aareement"). Merger Sub is i) newly-formed, wholly-owned direct subsidiary of Duke Energy. 

The Merger Agreement provides that Merger Sub will merge with and into Progress Energy (the "-7 and each share of Progress Energy common stock 
will be cancelled and converted into the right to receive 2.6 125 shares of Duke Energy common stock, subject to appropriate adjustment for 3 reverse stock 
split of the Duke Energy common stock as contemplated in the Merger Agreemenl (and except that any shares of Progress Energy common stock that are 
owned by Progress Energy, other than in a fiduciary capacity, will be canccllcd without any consideration therefor) Each outstanding option to acquire, and 
each outstanding equity award relating to, one shore of Progress Energy common stock will be converted into an option to acquire. or an equity award relating 
to, 2.6125 shares of Duke Energy comnion stock, as applicable, subject to appropriate adjustment for the reverse stock split As a result of the Merger. 
Progress Energy will become a wholly-owned subsidiary of Duke Energy and the former shareholders orProgress Energy will become shareholders of Duke 
Energy. The board of directors of Duke Energy has approved a reverse share split (at a ratio of I -for-2 or I-for-3, to be determined by the board of directors of 
Duke Energy after consultation with Progress Energy) that will be effective prior to Lhe Merger and will be subject to the Merger being completed and receipt 
of the requisite approval of the shareholders of Duke Energy 

The Merger Agreement provides that upon completion of the Merger. Duke Energy will have an eighteen member board of directors. All I 1  current directors 
of Duke Energy will continue ns directors, subject to their ability ond willingness to serve. Seven ofthe current directors of Progress Energy will be added to 
the board of directors of Duke Energy upon completion of the Merger, subject to their ability and willingness to serve, with such seven directors to be  
designated by Progress Encrgy, following reasonable consultation with Duke Energy, no later than March 20, 201 I 

James E Rogers, Chairman. President and Chief Esccutive Officer of Duke Energy, will be the Executive Chairnian of the Board of Directors of Duke 
Energy following thc completion ofthe Merger Duke Energy, Merger Sub and Mr Rogers have executed a term sheet (the "Roeers Emdovmenl Aprcenient 
Term Sheet") pursuant to which the partics agree to amend the existing employment agreement for MI Rogers in certain respects to reflect the changes to 
Mr. Rogers' duties and responsib es in connection with the transactions contemplated by the Merger Agreement William D Johnson, Chairman, President 
and Chief Executivc Oflicer of Progress Energy will be Prcsident and Chief Executive Officer of Duke Energy following the completion of the Merger Duke 
Energy, Merger Sub and Mr. Johnson have executed a term sheet (the "Johnson Emidovmerit Aareement Tcmi Sheet") pursuant to which the parties agree to 
enter into a new employment agreement for Mr. Johnson prior to the effective time of the Merger reflecting the terms in such term sheet. The Johnson 
Employmenr Agreement Term Sheet and the Rogers Employment Agreement Term Sheet are Eshibits C and D, respectively, to the Merger Agreement that is 
filcd as Exhibit 2.1 hereto and are incorporated into this report by reference. 

Duke Energy and Progress Energy have each made customary representations, wamnties and covenants in the Merger Agreement, including, among others, 
covenants to conduct their businesses in the ordinary course behveen the execution of the Merger Agreement and the completion of the Merger and covenants 
not to cngnge in certain kinds of transactions during that period During such period, Progress Energy will not increase its SO 62 regular quarterly cash 
dividend without the prior vvrinen consent of Duke Energy snd Duke Energy may increase its regularly quarterly cash dividend up to $0.75 per share ~vithot~t 
the prior written consent of Progress Energy coniniencing with the regular quarterly dividend that would be pnyable in 201 1 with respect to the second quarter 
of 101 1 and to up to 50.255 commencing with the regular quarterly dividend that would be payable in 2012 with respect to the second quarter of 2012: In  
addition, Duke Energy and Progress Energy have niade cenain additional customary covenants, including, among others. covenants, subject to certain 
exceptions, (A) to cause a shareholder meeting to be held to consider, in the case of Progress Energy, approval of the Merger Agreenient and, in the case of 
Duke Energy, approval of the issuance ofDuke Energy coninion stock in the Merger and the amendment to Duke Energy's amended and restated certificate of 
incorporation to effect the reverse stock split discussed above, (B) not to solicit proposals relating to altemativr business combination transactions, and 
(C) not to enter into discussions concerning, or provide confidential information in connection with, alternative business combination transactions 



Consummation of the Merger is subject to customary conditions, including, among others, (i) approval of the shareholders of each ofDuke Energy and 
Progress Energy, (ii) absence of any material adverse effect, (iii) expimtion or terminalion of the applicable Hart-Scott-Rodino Act waiting period, 
(iv) absence of any order or injunction prohibiting h e  consummation of the Merger, (v) the registration statement of Duke Energy filed on Form S-4 having 
bccomc effectivc. (vi) shares of Duke Energy common stock to be issued in connection with the Merger having been approved for listing on the New York 
Stock Exchange, (vii) subject to certain exceptions, the accuracy of representations and warranties with respect to Duke Energy's and Progress Energy's 
business, as applicable, (viii) receipt of customary lax opinions, (ix) receipt of all required statutory approvals from, among others, the Federal Energy 
Regulatory Commission. the Nuclear Regulatory Commission, the Federal Communications Commission, and stale public service and utility commissions 
and (x) the effectiveness of the amendment to Duke Energy's amended and restated certificate of incorporation to effect the rcvcrse stock split discussed 
above. 'The Merger Agreement contains certain termination rights for both Duke Energy and Progress Energy. and further provides that, upon termination o f  
the Merger Agreement under specified circumstances, 3 party would be required to pay the other party's fres and expenses in an amount not to exceed $30 
million or a termination fee of $400 million in the case of a fee payable by Progress Energy to Duke Encrgy or it lermination fcc of's675 million in the case of 
n fee payable by Duke Energy to Progress Energy. The terniinotion fee is pnyable by Duke Energy under spccificd circumstances, including (i) if Duke 
Energy enters into a definitive agreement with respect to certain business combinations (other than the Merger Agrecmznt), or (ii) if Progress Energy 
terminates the Merger Agreement following a withdrawal by Duke Energy's Board of Directors of its recon~mendation of the approval of the issuance of Duke 
Energy conimon stock in the Merger ond the amendment to Duke Energy's amended and restated ceriificate of incorporation to effect the reverse stock split 
discussed above under cenein circumstances The termination fee i s  payable by Progress Energy under specified circumstances, including (i) if Progress 
Energy enters info a definitive agreement with respect to certain business cornbinations (other than the Merger Agreement), or (ii) if Duke Energy terminates 
the Merger Agreement following a withdrawal by Progrcss Energy's Board of Directors of i ts  recommendation of the Merger Agreement and the Merger 
under certain circunistances. 

The Merger Agreement has been filed to provide security holders with information regarding its terms. It is not intended to provide any other factual 
information about Duke Energy, Progress Encrgy or their respcctivc subsidiaries and affiliates The Merger Agreement contains representations and 
warranties by each or the parties to the Merger AgrecmenL These representstions and warranties were made solely for the benefit of the other parties to the 
Merger Agreement and (a) are not intended to be treated as categorical statements of fact, but rather as a way of allocating risk to one of the parties if those 
statements prove IO be inaccurate, (b) may have been qualified in the Merger Agreement by confidential disclosure schedules that were delivered to the other 
party in connection with the signing of the Mcrgcr Agrcemcnt, which disclosure schedules contain information that modifies, qu3~ifies and creates exceptions 
to the representations, warranties and covcnants set forth in theMerger Agreement, ( c )  may be subject to standards of materiality applicable to the parties that 
differ from whar might be viewed as material to shareholders and (d) were made only as of the date of the Merger Agreement or such othcr date or dates as 
may be specified in the Merger Agrecmcnt. Moreover, information concerning the subject matler of the representations, warrsnlies and covennns may change 
after thc date of the Merger Agrccnxnt, which subsequent information may or may not be fully reflected in public disclosures by Duke Energy or Progress 
Energy. Accordingly, you should not rely on the rcprescntations, wamnties and covenants or nny descriptions thereof as chrlrncterizstions of the actual state 
of facis or condition of Duke Energy or Progress Energy 

The foregoing description ofthe Merger Agreement does not purport to be complete and is qualified in its entirety by reference to the Merger Agreement: 
which is filed as Exhibit 2.1 hereto, and is incorporated into this report by reference. 



ITEM 5.02. DEPARTURE OF DIRECTORS OR CERTAIN OFFICERS; ELECTION OF DIRECTORS; APPOINTMENT OF CERTAIN 
OFFICERS; C0h"ENSATORY ARRANGEMENTS OF CERTAIN OFFICERS. 

On January 8,2011, in connection with the execution of the Merger Agreement, each orLloyd M. Yates, Jeffrey J. Lyash, John R. McArthur and Mark F. 
Mulhern (the "Promess Officers"), each of whom is an executive officer of Progress Energy, entered into a lettcr agreement (the "Letter AerecmentS") with 
Progress Energy waiving certain rights of such Progress Officer under Progress Energy's Management Change-in-Control Plan (the 'TIC Plan") and such 
Progress Officer's employment agreement with Progress Energy or one of its subsidiaries. Pursuant to the LeUer Agreements, each of the Progress Oficers  
waives the right to resign with Good Reason under the CIC Plan or to assert a constructive termination under the employment agreement on account of (i) the 
relocation of the Progress Officer to Charlotte, North Carolina, (ii) a change in the Progress Officcr's position, duties or responsibilities on accnunt of 
accepting the position identified in the Letter Agreement or (iii) o reduction in the Progress Officer's incentive compensation opportunity on account of 
becoming a participant in Duke Energy3 inccntive compensation plans following the consummation of the Mergcr, provided that his or her target incentive 
compcnsation opportunity is substantially similar to that of similarly situated executives of Duke Energy. The L.ettcr Agreenicnts will be terminated in the 
event that the Merger Agreement is terminated prior to the Merger being completed. 

The foregoing description of the Letter Agreements does not purport to be complete and is qualified in its entirety by reference to the L.etter Agreements. a 
form of which is filed as Exhibit IO I hereto, and is incorporated into this report by reference. 

CAUTIONARY STATEMENTS RllCARDlNG FORWARD-LOOKJNG MFORMATION 

This documcnr contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995. Forward-looking statements 
are typically identified by words or phrases such as "may," "will," "anticipate," "estimate," "expect," "project," "intcnd," "plan," "bclieve," "target," "forccasi," 
and other words and terms of similar meaning Forward-looking statements involve estimates, expectations, projections. goals, forecasts, assumptions, risks 
and uncertainties. Progress Energy cautions readers that any forward-looking statement is not a guarantee of future performance and that actual resulis could 
differ materially from those contained in the forward-looking statement Such forward-looking stalemcnls include, but are not limited to, statements about the 
benefits of the proposed merger involving Duke Energy and Progress Energy, including future financial and operating results. Progress Energy's or Duke 
Energy's plans, objectives, expectations and intentions, the expected timing of completion of the transaction, and other statements that are not historical facts. 
Important factors that could cause acnial results to dilfer materially from those indicoted by such foxward-looking statemenrs include risks and uncenainties 
relating to: thc ability to obtain the requisite Duke Energy and Progress Energy shareholder approvals; the risk that Progress Energy or Duke Energy may be 
unable to obtain governmental and regulatory approvals required for the merger, or required governmental and regulatory approvals may dclay h e  merger or 
result in the imposition of conditions that could cause the parlies to abandon the merger; the risk that o condition to closing ofthe merger may not be satisfied; 
the timing to consummate the proposed merger; the risk that the businesses will not be integrated successfully; the risk that the csst savings and 3ny other 
synergies from the uansaction may not be fully realized or may take longer to realize than expected; disruption from the transaction making i t  more difficult 
to maintain relationships with customers. cmployees or suppliers; the diversion of management time on merger-related issues; genenl worldwidc economic 
conditions and related uncertainties; the effect of changes in govcrnmcntal regulations; and other factors we discuss or rcfcr to in  the "Risk Factors" section of 
our niost recent Annual Report on Form 10-K filed with the Securities and Exchange Coniinission These risks, as well as other risks associated with the 
merger, will be more fully discussed in the joint prosy statement/prospecnis that will he included in the Registration Statement on Form S.4 that will be filed 
with the SEC in connection with the merger. Additional risks and uncertainties are identified and discussed in Progress Energy's and Duke Energy's reports 
filed with the SEC and available at the SEC's wcbsite at www.sec.qov. Each forward-looking statrnient speaks only as of the date of the particular s~atenient 
and neiihcr Progrcss Energy nor Duke Energy undertakes m y  obligation to update or revise its fonvard-looking statements, whether as a result of new 
information. future events or otherwise. 



ADDITIONAL INFORMATION AND WHERE TO FIND IT 

This document does not constitute nn offer to sell or the solicitation of an offer to buy any securities, or a solicitation of any vote or approval, nor shall there 
be any sale ofsecurities in any jurisdiction in which such offer, solicitation or sale would be unlawfid prior to registration or qualification under the securities 
laws or any such jurisdiction. In C O M ~ C ~ ~ O U  wilh the proposed merger between Duke Energy and Progress Energy, Duke Energy will file with the SEC a 
Registration Statement on Form S 4  that will include a joint proxy statement of Duke Energy and Progress Energy that also constitutes a prospectus of Duke 
Energy. Duke Energy and Progress Energy will deliver the joint proxy stafementlprospectus to their respective shareholdcrs. Duke Energy and Progress 
Energy urge investors and shareholders to read the joint proxy statcmentlprospcctus regarding the proposed mcrgcr whcn it becomes available, as 
wcll3s  other  documents filed with the SEC, because thcy will contain important information. You may obtain copies ofall documcnts filed with the 
SEC regarding this transaction, free ofcharge, at the SEC's website (www.sec.pov).. You may also obtain these documents, kee of charge. from Duke 
Encrgy's wcbsitc (www.duke-cncrev.com) under the heading "Investors" and thcn under the heading "FinancialslSEC Filings " You may also obtain these 
documents, free ofcharge. From Progress Energy's website (IYww.Droeress-enerev.com) under the lab "Investors" and then under the heading "SEC Filings." 

PARTICIPANTS IN THE MERGER SOLICITATION 

Duke Energy, Progress Energy, and their respective directors, executive officers and certain other members of management and employees may be soliciting 
proxies from Duke Energy m d  Progress Energy shareholders in ravor of the merger and related matters. Information regarding the persons who may, under 
the wles of the SEC. be deemed psrticipants in the solicita\ion of Duke Energy and Progress Energy shareholders in connection with the proposed merger will 
be set forth in the joint proxy statementlprospectus when it is filed with the SEC. You can find inFormation about Duke Energy's executive officers and 
directors in irs definitive proxy statement filed with the SEC on March 22,2010. You can find information about Progress Energy's execulive officers and 
directors in its definitive proxy statement filed with the SEC on March 31,2010. Additional information about Duke Energy's executive officers and directors 
and Progress Energy's executive olficrrs and directors can be found in the above-referenced Regisvation Statement on Form S-4 when it bccomes available 
You can obtain Free copies of these documents from Duke Encrgy and Progress Energy using the contact information abovc 

ITEM 9.01 

(d) Erhlribirs 

Exhibil No. Dcscription olExhibil  

FINANCIAL STATEMENTS AND EXHIBITS. 

2 1  Agrecment and Plan orMerger, dated as ofJnounry 8,201 I. by and among Duke Energy Corporation, Diamond Acquisition Corporation and 
Progrcss Energy, Inc. (Schedules havc becn omitted pursuant to Item 601(b)(2) of Regulation S-K. A copy of any omitted schedule will be 
furnished supplementally to the S'ecurilies and Exchange Cornniission upon request.) 
Form of Letter Agreement, dated January 8.201 I.. 10.1 

! 
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SIGNATURES 

Pursuant to the requirements of thc Securities Exchange Act of 1934, the registrant has duly caused this repod IO be signed on is behalf by the undersigned 
hereunto duly authorized. 

PROGRESS ENERGY, INC. 

By: /s/ John R McArthur 
Dare: January 10, ‘LO I 1 

Name: John R. McArrhur 
Title: Excculive Vice President. Genenl Counsel and Corporate Secretary 
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Agreement and Plan of Merger, dated as of January 8,201 1. by and among Duke Energy Corporation, Diamond Acquisition Corporation and 
Progress Encrgy, Inc (Schedules have bccn omittcd pursuanl to ltcm 601@)(2) of Regulation S-K- A copy of any omitted schedule will be 
furnished supplementally to Ihe Securities and Exchangc Commission upon request ) 
Form oFL.ener Agreement, dared January 8, 201 1. 
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EXECUTION COPY 

AGREEMENT AND PLAN OF MERGER 

by and among 

DUKE ENERGY CORPORATION, 

DIAMOND ACQUlSlTION CORPORATION 

and 

PROGRESS ENERGY, INC. 
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AGREEMENT AND PLAN OF MERGER, dated as o f  January 8,201 I (this "Agreement"), by and among DUKE ENERGY CORPORATION, a 
Delaware corporation ("Duke"), DIAMOND ACQUISITION CORPORATION, a North Carolinn corporation and a direct wholly-owned subsidiary of Duke 
("IY(erPer Sutf'), and PROGRESS ENERGY, INC, a North Carolina corporation ("Proeres"). 

WHEREAS, the respective Boards of Directors of Duke and Merger Sub have approved this Agreement, and deem it advisable and in the best interests 
of their respective stockholders to consummate the merger of Merger Sub with and into Progress on the tcrms and conditions set forth herein (the I'M), 

and the Board ofDirectors of Duke has determined lo  recommend to the stockholders of Duke that diey approve an amendment to the Amendcd and Restated 
Ccriificate of Incorporation of Duke providing for a reverse stock split and that thcy approvc the issuancc of sharcs of Duke Common Stock in connection 
with the Merger as set forth in this Agreement; 

WHEREAS, the Board of Directors of Progress has adopted this Agreenienr, and deems it in the best interest of Progress to consumniste the merger of 
Merger Sub with and into Progress on the terms and conditions set forth herein and has determined to recommend to the shareholders ofProgress that they 
approve this Agreement and the Merger; 

WHEREAS. Duke and Progress desire IO make certain representations, warranties, covenants and agreenicnls in conneclion with the Merger and the 
transactions contemplated by this Agreement and also to prescribe various conditions to the Merger; and 

WHEREAS, for United States fedenl income tax purposes. i t  is intended that the Merger shall qualib as a reorganization under Section 368(a) of the 
Iniemal Revenue Code of 1986, as amended (the "u'). and &is Agreemcnl is  intended to be, and i s  hereby. adopted 3s 3 plan of reorgnnization within the 
meaning of Section 36S(a) of the Code 

NOW, TKEREFORE, in consideration ofthe foregoing and of'ihe representations, warranties, covenants and 3greements contained in this Agreement, 
the parties agree as follows: 

ARTICLE I 

THEMERGER , 

Section I OI . The Merger Upon the terms and sub,jcct to the conditions set forth in this Agreement, at the Effective Time, Merger Sub shall be merged 
with and into Progress in  accordance with the North Carolina Business Corporation Act (the "NCBCA"). At  the EKecec6ve Time, the scparate corporate 
existence of Merger Sub shall cease, and Progress shall be the surviving corporation in the Merger (the "Survivine Cornoration") and shall continue its 
corporate existence under the laws of ihe State.ofNorth Carolina and shall succeed to and assume all of the rights and obligations of Progress and Merger Sub 
in accordancc with the NCBCA and shall become, as a result of the Merger, a direct wholly-owned subsidiary ofDuke 

Seclion 1.02. m. Unless this Agreement shall have been terniinnted pursuant to Section 7.01, the closing of the Merger (the "M) will rake _. .. . .. 

place at 1O:OO a..m . local time, on 3 date IO bc specified by thc parties (thc "Closine Date"), which, suhjcct to Section 4 06 ofthis Agrecmcnt. shall be no later 
than the second busincss day afiersatisfaction or waiver oftlir 



conditions set forfh in Article VI (other than those conditions that by their terms are to be satisfied a1 the Closing. but subject to the satisfaction or waiver (to 
the extent permitted by applicable law) oFsuch conditions at such time). unless another time or date is agreed to by the parties hereto. The Closing shall bc 
held at such location as is agreed to by the panics hereto. 

Section I .03. Effective Time of the Mercer. Subject to the provisions of this Agreement, as soon as practicable after 1000 a m,,, local time. on thc 
Closing Date the parties thereto shall file anicles of merger (thc "P.nicles ofMereer") executed in accordance with, and containing such information as is 
rcquircd by, Section 55-1 1-05 o f  thc NCBCA with the Secretaly of State of the State olNorth Carolina and on or after the Closing Date shall make all other 
filings or rccordings required undcr the NCBCA The Merger shall become effective at such time as the Articles of Merger are duly filed with the Secretary of 
Slate of the State ofNorth Carolina or at such later time as is spccified in the Ailicles of Merger (the time the Merger becomes effcctive being hereinafter 
referred to as the "Effective Time"). 

Section I 04. Effecfs o f  the Merger The Mcrgcr shall gcncrally h a w  the clfecls set forth in this Agreement and the applicable provisions of the 
NCBCA 

Section 1.05 Articles of  tncorporotion and Bv-laws of lhe  Survivine Corporation 

(a) At the Effective Time. the articles ofincorpontion of Merger Sub as in cffcet immediately prior to the Elfective Time shall be the articles o f  
incorporstion of the Surviving Corporation until thcreaftcr amended in accordance with thc provisions thereof and hereof and applicable Law, in wch case 
consistent with the obligations set forth in  Section 5 08 

@) At the Effective Time, the by-laws of Merger Sub as in effect immediately prior to the Elfective Time shall be the by-laws of the Surviving 
Corpontion until thereafter amended in accordance with the provisions thereof and hereof 2nd applicable Law, in each case consistent wilh the obligations set 
forth in Section 5 OS. 

Section I 06. Directors and Ollicers of the Surviving Cornoralion. 

(a) The directors of Merger Sub a t  the Effective Tinie shall, from ond after the Effective Time, be the directors of the Sitrviving Corporation in the 
Mcrger until  their successors have been duly rlecled or appointed and qualified, or he i r  earlier death, resignation or removal 

(b) The officers of Progress ai  the EFfective Time shall, from and after the EKective Time, be the initial officers of the Surviving Corporation until their 
successors have been duly elected or appointed and qualified. or rheir earlier death, resignation o r  removal. 

Section 1.07. Post-Meraer ODeralions. 

(a) Board Maners. Duke shall roke all necessary corporate Bction to cause the following to occur ns of the  Efreclivc Time: (i) the number of directors 

hereto) as set forth in Exhibit A hereto and the identitics of the Progress Designees (as defined in Exhibit A hereto) as identified by Progress after the date 
hereof in accordance with the provisions olEshibit A hrrcto, subject to such individusls' ability and 

I 

" 1 
constituting the Board of Directors of Duke shall be as set forth in Eshihit A hereto, with the identitics of the Duke Designees (as defined in Exhibit A 
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. willingness to serve; (ii) the committees ofthe Board of Directors of Duke shall be as set forth in Exhibil A hereto, and the chairpersons of each such 
committee shall be designated in accordance with the provisions of Exhibit A hereto, subject to such individuals' ability and willingness to serve; and (iii) the 
lead independent director of the Board of Directors of Duke shall be designated in accordance with the provisions of Exhibit A hereto, subject to such 
individual's ability and willingness to serve In the event any Duke Designee or any Progress Designee becomes unable or unwilling to serve as a director on 
the Board of Directors of Duke, or as a chairperson of a committee or as lead independent director, a replacement for such designee shall be determined in 
accordance with the provisions of Exhibit A hereto. 

(b) Chairman ofthe Board: President and Chief Executive Officer: Executive Officers 

(i) Duke's Board of Directors shall causc the current Chief Executive Officer of Progrcss (the "Proersss CEO") to be appointed as the President 
and ChieTExecutive Officer of Duke, and cause the current Chief Executive Officer of Duke (the "Duke C E Q )  to be appointed as the Chairman of the Board 
of Directors of Duke, in each casc. effective as of, and conditioned upon the occurrence of, the Effective Time, and subject to such individuals' ability and 
willingness to serve The  roles and responsibilities of such officers shall be as specified on Exhihit B to this Agreement In the event that the Progress CEO is 
unwilling or unablc to scrve as thc President and Chief Executive Officer of Dukc as of thc Effcctive Time. Progress and Duke shall confcr and mutually 
designate a President and Chief Executive OFLiccr of Dukc. who shall bc appointed by Duke in accordance with the Amended and Restated Certificate of 
Incorporation and Amended and Restated By-laws of Duke as in effect as of the Effective Time. fn the event that the Duke CEO is unwilling or unable Io 
SCNC as the Chairman of the Board of Directors of Duke as ofihe Effective Time, Progress and Duke shall confer and mutually designate a Chairnlan of the 
Board of Dircctors of Duke, who shall be appointed by Duke in accordance with the Amended and Restated Certificate of Incorpontion and Amended and 
Restated By-laws of Duke 3s in effect a s  of the Effective l ime 

(ii) The material ternis of thc Progress CEO's employment with Duke as the President and Chief Executive Officer of Duke to be in cffcct as of 
the Eflective Time are set forth on Exhibit C hereto The parties shall use their commercially reasonable efforts to cause an employment agreement reflecting 
such ternis to be  execured by Duke and the Progress CEO as promptly as practicable after the dare hereof, effective as or, and conditioned upon the 
occurrence of, the Effective Time 

(iii) The material terms of the Duke CEO's employment with Duke as the Chaim~an o f  Lhc Board of Directors of Duke to be in effect as of the 
Effcctive Time are set fonh on Exhibit D hereto The parties shall use their commercially reasonablc efforts to cause an an~cndmcnt to the employment 
agrccment of the Duke CEO reflecting such amended terms to be executed by Duke and the Duke CEO as promptly as practicablc aher the date hereof. 
effective as of, and conditioned upon the occurrence of, the Effective Time. 

(iv) Subject to such individuals' ability and willingness to so serve, Duke shall take all nccessaly corporate action so that the individuals 
identified on Eshihil E and designated for the Duke senior executive officer positions specified on such Exhibit shall hold such officer positions as of Lhe 
Effective Time. In the event that any such individual(s) is(are) unwilling or unablc to serve in such officer position(s) as of h e  Effective Time, Progress and 
Duke shall confer m d  mutually appoint other individual(s) to serve in  such officer position(s). 
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(c) Name. Headsuaners and Operations. Following the Effective Time, Duke shall retain its current name, and shall maintain its headquarters and 
principal corporate offices in Charlotte, North Carolina, none of which shall change ils a result of the Merger, and, taken together with its subsidinries 
following the Effective Time, shall maintain subsmtial operations in Raleigh, North Carolina. 

(d) Communi&  sup$^. The  parties agree that provision of charitable conuibutions and community support in their respective service m a s  serves a 
number of their important corporatc goals. During b e  two-year period immediately following the Effective Time. Duke and its subsidiaries taken as a whole 
intcnd to continue to provide charitable contribulions and community support within the seMcc a r c s  of the p s d e s  and each of their respcctivc subsidiaries in 
each service area at levels substantially comparable to the levels o~chsritable contributions and community support provided, directly or indirectly, by Duke 
and Progress within their respective service arms prior to h e  Effective 'Time. 

Section I OS. Transition Committee As promptly as practicable a k r  the date hereofaod to the extent permittcd by applicable law, the parties shall 
create a special transition conimittee to oversee integration planning, including, to the extent permittcd by applicable law. consulting with respect to 
operalions and major regulatory decisions niis transition committee shall be co-chaircd by the Progress CEO and the Duke CEO, and shall be composed of 
such chief executive officers and two other designees of Duke and nvo other designees of Progress;. 

ARTICLE I1 

CONVERSION OF SHARES: EXCHANGE OF CERTIFICATES 

Section 2 01 Effect on Capifal Stock At the Effective Time, by virtue or  the Merger and without any action on the part of holdcrs of sny shares of 
Progress Common Stock or any capital stock of Merger Sub: 

(a) Cancellation of Certain Proeress Common Stock. Each share oFProgress Common Stock that is owned by Progress (other than in a fiduciary 
capacity), Duke or Merger Sub shall mtomaticdly be canceled and retired and shall cease to exist, and no Consideration shall he delivered in wchangc 
tlierefor. 

(b) Conversion of Proeress Common Stock. Subject to Sections 2 02(c) and 2 02(k), each issried and outstanding share of Progress Common Stock 
(other than shares to be canceled in accordance with Section 2.01(a)) shall be converted into the right lo receive 2 6125 (the "Exchanee Ratio") fully paid and 
nonassessable shares of Duke Common Stock (such aggregate nmount. the "fvlercer Consideration"). As of Lhe Effective 'Time, all such shares ofProgress 
Common Stock shall no longer be outstanding and shall autoniatically be canceled and retired and shall cease to exist, and each holder of n certificate 
representing any such shares of Progrcss Conimon Stock shall c e a ~ e  IO have any rights with rcspcct thereto, cxccpt the right to receive the Merger 
Consideration as contemplated by this Section 2 Ol(b) (and cash in lieu of fractional shares 

I 

c . .  . ... . 
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of Duke Common Stock payable in accordance with Section 2.02(e)) to be issued or paid in consideration therefor upon the surrender of certificates in 
accordance with Section 2 02, without interest, and the right to receive dividends and other distributions in accordance with Section 2..02. 

(c) Conversion of Mereer Sub Common Stock. At the Effective Time, by v i m e  of the Merger and without any action on the part of the holder thcreof, 
each share of common stock, par value $0 01 per share, of Merger Sub issued and outstanding immediately prior to the Effective Time shall be converted into 
and become one validly issued, fully paid and nonassessable share ofcommon stock, par value $0.01 per share, of the Surviving Corporation and shall 
constitute the only Outstanding capital stock of the Surviving Corporation. From and after the Effcctivc Time, all certificates reprcscnting thc common stock 
of Merger Sub shall be deemed for all purposes to represent the number of shares of common stock of the Surviving Corporation into which they wcrc 
converted in accordance with the immediately preceding sentence 

Section 2.02 Exchanee of Certificates. 

(a) Enchanae Agent Prior to the Effective Time, Duke shall enter into an agreement with such bank or trust company as may be mutually agreed by 
Duke and Progress (the "Exchanee Aeent"), which agreement shall provide that Duke shsll deposit with the Exchange Agent at or prior IO the Effective Time, 
for the bcnefit of the holders of shares of Progress Common Stock. for exchange in accordance with this Article 11. through the Exchange Agent. certificates 
represmting the shares of Duke Common Stock representing the Merger Consideration (or appropriate alternative arrangements shall be made by Duke if  
uncertificated shares of Duke Common Stock will be issurd) Following the Effcctjve Time, Duke shall make available to the Exchange Agent, From time to 
time as needed, cash suf'iicient to pay any dividends and other distributions pursuant to Section 2.02(c) (such shnres of Duke Common Stock to be deposited, 
together with any dividends or distributions with respect thereto with a record date after the Effective Time, being hereinafier referred to as the "Exchanee 
Fund"). 

(b) Exchange Procedures As soon as reasonably practicable after the Effective Time and in any event nor later than the fifth Business Day following 
the EtTective Time, Duke shsll cause the Exchange Agent to mail to e3ch holder of record o f a  certificate or certificates that immediately prior to the Effective 
Time represented outstrrnding shares oFProgress Common Stock (the "Certificates") whose shares were converted into the right to receive shares of Duke 
Common Stock punuant to Section 2 0 I(b), (i) 3 letter of transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the 
Cedficates shall pass, only upon delivery of the Certificaw to the Exchange Agent and shall be in such form and have such other provisions as Duke and 
Progress may reasonably speciv)  and (ii) instixtions for we in surrendering the Certificates in exchange for certificates representing whole shares of Duke 
Common Stock (or appropriate alternative arrangemcnts shall be made by Duke if uncertificated shnres of Duke Common Stock will be issued), cash in lieu 
of fractions1 shares pursuant to Section 2 OZ(e) and sny dividends or other distributions payable pursuant to Section 2 O?(c). Upon surrender of a Certificate 
for cancellation to the Exchange Agent. together with such letter of transmittal, duly completed and validly executed in accordance with the instructions 
thereto, and such other documents as may reasonably be required by the Exchange Agent. the holder of stich Certificate shall be entitled to receive in 
rschange therefor that number of whole shares of Duke Common Stock (which shall be in uncertificated book envy form unless a physical certificate is 
requested), 

-5- 



that such holder has rtie right to receive pursuant to the provisions of his Article II. certain dividends or other distributions in accordancc with Section 2.02(c) 
and cash in lieu ofany fractional share o f  Duke Common Stock in accordance with Section 2.02(e), and the Certificate so surrendercd shall forthwith be 
canceled. In the event of a transfer of ownership ofProgrcss Common Stock that is not registered in the transfer records of Progress, the proper number of 
sharcs ofnukc  Common Stock may be issued to a person other than the person in whose name the Certificate so surrendered is registered if such Certificate 
shall be properly endorsed or othenvise be in proper form for transfer and the person requesting such issuance shall pay any bansfer or other taxes required by 
reason of the issuancc of shares of Duke Common Stock to a person other than the registered holder of such Certificate or establish to the satisfaction of Duke 
that such tau  has been paid or  is not applicable. Until surrendered as contemplated by this Section 2.02. each Certificate shall be deemed ar any time after the 
Effective Time to represent only the right to receive upon such surrender the Merger Consideration, which the holder thereof has the right to receive in respect 
of such Certificate pursuant to the provisions of this Article 11. certain dividends or other distributions in  accordance with Section 1.02(c) and cash in lieu of 
any fractional share olDuke Common Slock, in sccordance with Section 2.02(e). No interest shall be paid or will a c m e  on thc Merger Consideration or any 
cash payable lo holdcrs of Certificates pursuant to h e  provisions of this Article I I .  

(c) Distributions with Resoect Io UnexchanEed Shares. No dividends or other distributions with respect to Duke Common Stock with a record date after 
the Effective Time shall be paid to thc holdcr of any unsurrendered Certificate with respect to the shares of Duke Common Stock issuable hereunder io respect 
thereof and no cash payment in lieu of fractional shares shall be paid to any such holder pursuant to Section 2 O2(e), and all such dividends and other 
distributions shall be paid by Duke to the Exchnnge Agent and shall be included in the Exchange Fund, in each case until the surrender of such Cenificate in 
accordance with this Article 11 Subject to the effect of applicable escheat or similar laws, following surrender of any such Certificate there shall be paid to the 
recordholder thereof, (i) without interest, the numbcr of whole shares of Duke Common Stock issuable in  exchange therefor pursuant lo this Article I f .  the 
amount of dividends or other distributions with a record date after the Effective rime theretofore paid with respect to such whole shares of Duke Common 
Srock and the amount of any cash payable in lieu of a fraction31 share of Duke Common Stock to which such holdcr is  entitled pursuant to Section 2 O1(c) and 
(ii) at the appropriate payment date, the amount ofdividends or other distributions with n record date after the Effcctive Time but prior to such surrender and 
with a payment datc subsequent to such surrender payable with respect to such whole shares ofDuke Common Stock. 

(d) No Further Ownership Riehl.; in Prozrcss Common Stock Closinc ofTransfer Books. All shares of Duke Common Stock issued upon the surrender 
for exchange of Ccrtificatcs in accordance with the terms of this Articlc I1 (including any cash paid pursuant to this Ariiclc II) shall be deemed to have been 
issued (and paid) in  full  satisfaction of all rights pertaining to the shares of Progress Common Stock theretofore represented by such Certificates, subject, 
however, to Progress's obligation to pay any dividends or make any other distributions with a record date prior to the Effective Time that may have been 
declared or made by Progrcss on such shares of Progress Common Stock that remain unpaiciat the Effective Time As of the Effective Time, the stock transfer 
books of Progress shall be closed, and there shall bc no Further registration of transfers on !he stock transfer books of Progress of the shares of Progress 
Common Stock that were outstanding immediaiely prior to the Effective Time. lf, after the Effcctive Time, Certificates are presented to Progress, Duke or thc 
Exchange Agmt for any reason. they shall be cnnceled and exchanged as provided in this Article 11. except as otherwise required by law. 
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(e) Po  Fractional Shares. 

(i) No certificates or scrip representing fractional shares of Duke Coninion Stock shall be issued upon the surrender for exchange ofcertificates, 
no dividend or distribution OF Duke shall relate to such fractional share interests and such fractional share interests will not entitle the owner thereof to vote or 
to any rights of a shareholder of Duke bug in lieu thereof, each holder of such Certificate will be entirled to a cash payment in accordance with lhe provisions 
of this Scction 2.02(e). 

(ii) As promptly as practicable following the Effective Time, the Exchange Agknt shall determine the excess of (A) the number of whole shares 
of Duke Common Stock delivered to the Exchangc Agent by Duke pursuant to Section 2.02(a) representing the Merger Consideration ovcr (9) the aggregatr 
numbcr of whole shares of Duke Common Stock to be distributed to fomer holders of Progress Conimon Stock pursuant to Section 2.02@) (such excess 
being herein called the "Exccss Shares"). Following the Effective Time, the Exchange Agent shall, on behalf of former shareholders of Progress, sell the 
Excess Shares at then-prevailing pnccs on thc Ncw York Stock Exchange, fnc ("m), all in the manner provided in Section 2 OZ(e)(iii) The parties 
acknowledge that payment of the cash consideration in lieu of issuing fractional shares of Duke Common Stock was not separately bargained for 
consideration but merely represents a mechanical rounding off for purposes of avoiding the expense and inconvenience to Duke that would otherwise be 
causdd by the issuance of fractional shares of Duke Common Stock 

(iii) Thr sale of the Excess Shares by the Exchange Agent shall be executed on the NYSE through one or niore member f i rms  of the NYSE and 
shall be executed in round lots to the extent practicnble The Exchange Agent shall use reasonable efforts to complete the sale of the Excess Shares as 
promptly following the Effective Time as, in the Exchange Agent's sole judgment, is practicable consistent with obtaining the best execution of such sales in 
light of prevailing market conditions Until the net proceeds of such sale or sales have been distributed to the holders of Cenificales formerly reprcsenring 
Progress Common Stock, the Exchange Agent shall hold such proceeds in  trust for holders of Progress Common Stock (the "Common Shares Trust"). The 
Surviving Corporation shall pay all commissions, tmnsfer taxes and other out-of-pocket transaction costs, including the expenses and compensation of the 
Exchange Agent incurred in connection with such sale ofthe Excess Shares The Exchange Agenr shall determine the portion of the Common Shares Trust to 
which each former holder of Progress Common Stock is entitled, if  any, by multiplying the amount of the aggregate net proceeds composing the Common 
Shares TIUSL by a fraction, rhe numerxoT of which is the amount of rhe fmctional share interest to which such former holder or Progress Common Stock 
would otherwise be entitled (sfter taking into accounl all shares of Progress Coninion Stock held at the Effective Time by such holder) and the denominator of 
which is the aggregate amount of fractional share interests to which all former holdcrs of Progress Common Stock would olhenvise be entitled 

(iv) As soon as practicablr after the determination of the amount of cash, if any, to be paid to holders of Certificates formcrly reprcscnting 
Progress Common Stock with respect to any fractional share interests, the Exchange Agcnt shall make available such amounts to such holdcrs of Certificaks 
formerly representing Progress Common Stock, without interest, subject to and in  accordance with the terms of Section 2.02(c). 
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c____ - 
(0 Termination of Exchanee Fund. Any ponion of the Exchange Fund that remains undistributed to the holders of the Certificates for one year after the 

EfTective Time shall be drlivered to Duke, upon demand, and any holders of the Certificates who have not theretofore coniplied with this Article 11 shall 
thcreaftcr look only to Duke for paymenl of their claim Tor Merger Consideration, any dividends or distributions with respect to Duke Common Stock and any 
cash in l ieu of fraclional shares of Duke Common Stock 

(9) No Liability. None of Duke, Progress, Merger Sub, the Surviving Corporation or the Exchange Agent or any of their respective directors, officers, 
employees and agents shall be liable to any person in respect of any shares of Duke Common Stock, any dividends or distributions with respect thereto, any 
cash in licu of fractional shares of Dukc Common Stock or any cash from the Exchange Fund, in each case delivered to a public oficial pursuant to any 
applicable abandoned properiy, escheat or similar law. I f  any Certificate shall not have been surrendered prior to five years after the Effective Time (or 
immediately prior to such e d i e r  date on which any Merger Considention. any dividends or distributions payable IO the holder of such Certificate or my  wsh  
payable to the holder of such Certificate formerly representing Progrcss Common Stock pursuant to this Article 11, would othenvise escheat to or become the 
property of any Gavcrnmental Authority), any such Merger Consideration. dividends or distributions in respect of such Cenificate or such cash shall, to the 
extent permitted by applicable law, become the property of Duke, free and clear of all claims or interest of any person previously entitled thereto 

(h) lnveslment of Exchanee Fund. The Exchange Agent shall invest any cash included in the Exchange Fund, as directed by Duke. on a daily basis, 
provided that no gain or loss thereon shall arkct &e amounts payable to the holders of Progress Common Stock pursuant to &e other provisions of this Anicle 
I I .  Any intercsl and other income resulting from such investmenu shall be paid to Duke 

(i) Withholdine Riehu. Duke and the Exchange Agent shall be entitled to deduct and withhold from any consideration payable pursuant to this 
Agreement to any person who was a holder of Progress Common Stock immediately prior lo the Effective Time such amounts as Duke and the Exchange 
Agenl may be required lo deduct and withhold with respect to the making of such payment under the Code or any other provision of applicable federal, state, 
local or foreign tax law To the extent that amounts are so withheld by Duke or the Exchange Agent and duly paid over to the applicable taxing authority, such 
withheld amounts shall be treated for all purposes of this Agreement as having been paid to the person to whom such consideration would othenvise have 
been paid 

(j) Lost. Stolen or Destroved Cenificates. If 3ny Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit of'that fact by the 
person claiming such Certificate to be lost, stolen or destroyed and, if required by Duke, the posting by such prrson of a bond in such reasonable amount as 
Dukc may dircet as indemnity against any claim l h a l  may be made against it wi th  respect to such Certificate, the Exchange Agent shall issue in exchange for 
such lost, stolen or destroyed Certificate, the Merger Consideration and, if applicable, any unpaid dividends and distributions on shares o f  Duke Common 
Stock deliverable in respect thereofand any cash in  licu of fractional shares, in cach case pursuant IO this Agreement 
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(k) Adiushncnts to Prevent Dilution. In the event that Progress changes the number ofshares of Progress Common Stock or securities convertible or 
exchangeable into or exercisable Tor shares of Progress Cotiimon Stock, or Duke changes the number ofshares of Duke Common Stock or securities 
conveflible or exchangeable into nr exercisable for shares of Duke Common Stock. issued and outstanding prior to the Effective Time, in each case as a result 
of a reclassification, stock split (including a reverse stock split). stock dividend or distribution. subdivision, exchange or readjustment of shares, or other 
similar transaction, thc Exchange Ratio shall bc cquitably adjusted; &, however, that nothing in this Section 2.02(k) shall be deemed to pcrmit or 
authorize any party hereto to effect any such change that i t  is not otherwise authorized or permitted to undemke pursuant to this Agreement. Wihout  limiting 
the generality of the foregoing, upon Duke's implementation of the reverse stock split as described in Section 5 OI(c), the Exchange Ratio will be reduced by 
multiplying the then-current Exchange Ratio by a ntio, the numerator of which is the number ofshares of Duke Common Stock outstanding immediately 
following such reverse stock split, and the denominator of which is the number ofshares of Duke Common Stock outstanding immediately prior to such 
reverse stock split. 

( I )  Uncertificated Shares. In the case ofoutstanding shares ofprogress Common Stock that are not represented by Certificates. the panics shall make 
such adjustments to this Section 2 02 as are necessary or appropriate to implement the same purpose and effect that this Section 2.02 has with respect to 
shares of Pmgress Conlmon Stock that are represented by Certificates 

ARTlCL,E I11 

REPRESENTATIONS AND WARRANTIES 

Section 3 61 Revresentations and Wananties oFProeress Except as set forth in the letter dated the date of this Agreement and delivered to Duke by 
Progress concurrently with the execution and delivery of this Agreement (the "Proeress Disclosure Letrer") or, to the extent the qualifying nature ofsuch 
disclosure is readily apparent therefrom and cicluding any forward-looking statements, risk factors and other similar statements that are cautionary and non- 
specific in nature, ns sct forih in the Progress SEC Rcports filed on or aftcr January 1.2009 and prior to the datc hereof, Progress represents and wamnts  to 
Duke as rollows: 

(a) Oreanization and Ouslilication 

(i) Each of Progress and its subsidiaries is duly organized, validly existing and in good standing (with rcspect to jurisdictions that rccognizc the 
concept of good standing) under the Ia\vs of its jurisdiction of organization and has full power and authority to conduct its business as and to the extent now 
conducted and to own, use and lease its assets and properties, except for such failures to be so organized, existing and in good standing (with respect to 
jurisdictions that recognize the concept of good standing) or to have such powcr and authoriy that, individually or in the aggrcgatc, have not had and could 
not be reasonably expected to have a material advcrsc effect on Progress Each of Progress and its subsidiaries is duly qualified, licensed or admitted to 
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do business and is in good standing (with respect to jurisdictions that recognize the concept of good standing) in each jurisdiction in which the ownership, use 
or leasing of its assets and properties. or the conduct or nature of its business, makes such qualification, licensing or admission necessary. except for such 
failures to be so qualified. licensed or admitted and in good standing (with respect to jurisdictions that recognize the concept of good standing) that, 
individually or in the aggregate, havc not had and could not reasonably be exprctcd to havc a material adverse effect on Progress. Section 3.01(a) of the 
Progrcss Disclosurc Letter sets forth as of the date of this Agreement the name and jurisdiction of organization of each subsidiary of Progress. No subsidialy 
of Progress owns any stock in Progress. Progress has made available to Duke prior to the date of this Agreement a tiue and complete copy of Progress's 
articles of incorporation and by-laws, each as amended through the b t e  hereof, 

(ii) Section 3 Ol(a) of the Progress Disclosurc Letter sets forth a description as of the date of this Agreement, of all Progress Ioint Venturcs, 
including (x) the name of each such entity and (y) a br ief  description of the principal line or lines of business conducted by each such entity. For purposes of 
this Agreemen!: 

(A) "Joint Venture" of a person or entity shall mean any person that is not a subsidiary of such fist person, in which such first person or 
one or  more of its subsidiaries owns directly or indirectly an equity interest, othkr than equity interests held for passive investment purposes that 
are less than 5% of each class of the outstanding voting securities or equity interests of such second person; 

with Progress's or its subsidiaries' interest, as of the date of this Agreement exceeds $50,000,000; and 

Duke's or its subsidiaries' interest, as ofthe date of this Agreement, exceeds S100,000,000. 

(iii) Except for interests in the subsidiaries of Progrcss, the Progress Joint Ventures and interests acquired after the dale of this Agreement 

(8) "Proeress Joint Venture" shall mean any Ioint Venture of Progress or any of its subsidiaries in which thc invested capital ossociated 

(C) "Duke Joint Venture" shall mean any Joint Venture of Duke or any of its subsidiaries in which the invested capital associated with 

without violating any covenant or agreement set r o d  herein, neither Progress nor any ofits subsidiaries directly or indirectly owns any equity or siniilai 
interest in, or any interest convertible into or exchangeable or exercisable for, any equity or similar interest in. any person, in which the invested capibl 
pssociated with such interest of Progress or any of its subsidiaries exceeds, individually as of (he date of (his Agreement, $50,000,000 

(b) Capital Stock 

(i) The authorized capital stock of Progress consisls of: 

ofNovember 2,2010; and 
(A) 500,000,000 shares of common stock, no par value (the "Proeress Common Stock"), o f  which 293,150,14 1 shares were outstanding as 
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(B) 20,000,000 shares of preferred stock, no par value per share, none of which were outstanding as o f  thc date of this Agreement. 

As of the date of this Agreement, no shares of Progress Common Stock were held in the treasury of Progress. As of  the dale of this Agreement, 
1,4 16,447 shares of Progress Common Stock were sub,ject to outstanding stock options grantcd under h e  Progress Employee Stock Option Plans (collectively, 
the "Progress Ernulovee Stock Ontions"), 1.194,SBS shares of Progress Conimon Stock were subject to outstanding awards of restricted stock units or 
phantom shares of Progress Common Stock ("Promsss Restricted Stock Unik"), 1,875.087 shares of Progress Common Stock were subject to outstanding 
awards of performance shares of Progress Common Stock, determined at maximum perfomiance levels ("Progress Performance w) and 1,651,047 
additional shares of Progress Common Stock were reserved Tor issuance pursuant to Ihe Progress Energy, Inc. 1997 Equity Incentive Plan, the Progress 
Energy, Inc. 2002 Equity Incentivc Plan, the Progress Energy, Inc. 2007 Equity lnccnlive Plan, the Amended and Restated Progress Energy, Inc. Non- 
Employee Director Stock Unit Plan, nnd any other compensalory plan, program or arrangemcnt under which shares of Progress Common Stock are reserved 
for issuance (collectively, the "Promss Employee Stock Option Plans"). Since November 2,2010. no shares of Progress Common Stock have been issued 
except pursuant to the Progress Employee Stock Option Plans and Progress Employee Stock Options issued thereunder and the Progress Energy, Inc. Investor 
Plus Plan, and From November 2,2010 to the date of this Agrecment, no shares of Progress Common Stock have been issued other &an 17,367 shares of  
Progress Common Stock issucd pursuant to the Progress Employee Stock Option Plans or Progress Employee Stock Options issued thereunder and 62,469 
shares of Progress Common Stock issued pursuant to h e  Progress Energy, Inc. Investor Plus Plan. All of the issued and outskinding shares of Progress 
Common Stock are, and all shares reserved for isswncr will be. upon issuance in accord3nce wilh the terms specified in the instrumrna or agreements 
pursuant to which they are issuable, duly authorized, validly issued, fully paid and nonassessable Except as disclosed in this Section 3 Ol(b), as of the date of 
this Agreement there are no outstanding subscriptions, options, warants, rights (including stock appreciation righfs), preemptive rights or other contr3cts, 
commitments, undershndiogs or arrangements, including any right of conversion or exchange under any outstanding security. instrument or agreement 
(together, "Qp&&'), obligating Progress or any of its subsidiaries (A) to issue or sell any shares of capital stock of Progress, (B) to gnnt ,  extend or enter into 
any Option with respect thereto, (C) redeem or otherwise acquire any such shares of capital stock or other equity interests or (D) provide a rnaterisl nmount of 
funds to, or make any material investment (in the form of a loan, capital contribution or otherwise) in, any of their respective subsidiaries. 

(ii) Except as permitted by this Agreement, all of the outstanding shares of capiial stock ofeach subsidiary of Progress are duly authorized, 
validly issued, fully paid and lionassessable and arc owned, beneficially and ofrecord, by Progress or a subsidiary of Progress, free and clear of any liens, 
claims, mortgagcs. cncumbmnces, pledges. security interests. equities and charges of any kind (each if "Lien"), except for any of the foregoing that, 
individually or in the aggregate. have not hod and could not reasonably be expected to have a material adverse effect on Progress There are no 
(A) outstanding Options obligating Progress or any of its suhridiarics to issuc or sell any shares of capital stock of any subsidiary of Progress or to grant, 
estend or enfer into any such Option or (B) voting trusts, proxies or other commitments, understandings. restrictions or mangcments in favor of any person 
olher than Progress or a subsidiary 
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: wholly-owned, directly or indirectly, by Progress with respect to the voting of or the right IO participate in dividends or other earnings on any capital stock of 
Progress or any subsidiary of Progress. 

(iii) Progress is a "holding company" as defined under Scction I262 ofthe Public Utility Holding Company Act of 2005, as amended (the "2005 
&&'). 

(iv) As of the date of this Agreement, no bonds, debentures, notes or othcr indebtcdncss of Progrcss or any of its subsidiaries having the right to 
votc (or which are convertible into or exercisable for securities having the right to vole) (collectivcly, "Profzress Votinp. Dcbt") on any matters on which 
Progress shareholders may vote arc issucd or outstanding nor are there any outstanding Options obligating Progress or any of its subsidiaries to issue or sell 
any Progress Voting Debt or to gnnt. extend or enter into any Option with respect thereto. 

(v) There have been no repricings of any Progress Employee Stock Options through arnendnicnts, cancellation and reissuance or other means 
during the current or prior two (2) calendar years. None of the Progress Employee Stock Options, Progress Restricted Stock Units or Progress Pcrfomiance 
Shares (A) have been granted sincc November 2,  201 0, except as permitted by this Agreerncnt, or (E) have been granted in contcrnplalion of the Merger or the 
transactions contemplakd in this Agreement. None of the Progress Employee Stock Options was granted with ill) exercise price bclow UIC pcr share closing 
price on the NYSE on the date ofgrant. All grants of Progress Employee Stock Options, Progress Restricted Stock Unils and Progress Perforniance Shares 
were validly made and properly approved by the Board of Directors of Progress (or a duly authorized committee or subcornminee thereof) in conipliance with 
all applicable laws and recorded on the consolidated financial statements of Progress in accordance with GAAP, and no such granls of Progrrss Eniployee 
Stock Options involvcd any "back dating," "forward dating" or similar practices 

(c) Authority Progress has fu l l  corporate power and authority to enter into this Agrerrnent. lo perform its obligations hereunder and. subject to 
obtaining Progress Shareholder Approval, to consummate the transactions contemplaled hereby The execution, delivery and perfomiancc of this Agreement 
by Progress and the consummation by Progress ofthe Lransactions contemplated hereby have been duly and validly adopted and unaniniously approved by the 
Board of Directors of Progress, the Board of Directors of Progress has recomnjendcd approval of this Agreenient by the shareholders of Progrcss and directed 
h a t  this Agreement be submitted to the shareholden of Progress for their approval, and no other corporate proceedings on the part of Progress or its 
shareholders are necessary to authorize thc exccution, delivery and performance of this Agreement by Progress and the consummation by Progress of the 
Merger and the other transactions contemplated hereby, orhcr than obtaining Progress Shareholder Approval. This Agreement has been duly and validly 
executed and delivered by Progress and, assuming his Agreement constitutes the legal, valid and binding obligation ofDuke and Merger Sub, constitutes a 
Icgal. valid and binding obligation of Progress enforceable against Progress in accordance with its terms, except that such enforcement may be subject lo 
applicable bankruptcy, insolvcncy, reorganization, moratorium or other similar laws, now or hereafter in effect, relating to creditors' rights generally and to 
general equitable principles. 

-12. 



- .  
(d) No Conflicls: A o ~ r o v a k  and Consents 

(i) The execution and delivery of this Agreement by Progress does not, and the performance by Progress of its obligations hereunder and the 
consummation of the Merger and the other transactions contemplated hereby will not, conflict with, result in a violatioo or breach of, constitute (with or 
without notice or lapse of time or both) a default under, result in or give to any person any right of payment or reimbursement, termination, cancellation, 
modification or acceleration of, or result in the creation or imposition of any Lien upon any of the assets or propenies o f  Progress or any of its subsidiaries o r  
any of the Progress Joint Ventures under, any of the terms, conditions or provisions of (A) the certificates or articlcs of incorporation or by-laws (or other 
comparable organizational documenls) of Progress or any o f  its subsidiaries or any of the Progrcss Joint Ventures, or (B) subject to the obtaining of Progress 
Shareholder Approval and thc taking orthe actions described in paragraph (ii) of this Section 3.01(d), including the Progress Required Statutory Approvals, 
(x) any ~ L i l u t ~ ,  law, rule, regulation or ordinance (together, "w'), or any judgment, order, writ or decree (together, "a), of any federal, state, local or 
foreign governmcnt or any court of competent jurisdiction, administrative agency or commission or other governmental authority or instrumenlality, domestic, 
foreign or supranational (each, a "Governmental Authority") applicable to Progress or any of its subsidiaries o r  any of the Progress Ioint Ventures or any o r  
their respective assets or properties, or (y) any note, bond, mongage, security agreement, credit agrcemcnt, indenture, license, franchise, permit, concession, 
contract, Irase, obligation or other instrument to which Progress or any of its subsidiaries or any of the Progress Joint Ventures is a party or by which Progress 
or any OF its subsidiaries or any of thc Progrcss Joint Ventures or any of their rcspectivc asscts or propcriies is bound. cxcluding from the Foregoing clauses 
(x) and (y) such items that, individually or in the aggregate, have not had and could not rcasonably be expected to have a material adverse erfect on Progress. 

(ii) Except for (A) compliance with, and filings under, the Hart-Scott-Rodino Abti(rust Improvements Act of 1976, as amended, and the mles and 
re_rulations thereunder (the "HSR Act"); (B) the filing with and, lo the extent required. the declaration of effectiveness by thc Sectinties and Exchange 
Commission (the "w) of ( I )  a proxy statement relating to the approval of this Agrccment by Progress's shareholders (such proxy statement, together with 
thc proxy statement relating to thc approval of this Agreement by Duke's shareholders, in each case as amended or supplemented fmm time ro time, the "Joinr 
P r o w  Stalcnient") pursuant to the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder (the "Eschanee Act"), (2) rht: 
registration stalement on Form S-4 prepared in connection with the issuance of Duke Common Stock in the Merger (the "Form S-4") and (3) such reports 
under the Exchange Act 3s may be required in connection with this Agreement and the transactions contemplated hereby; (C) the filing of documents with 
various state securities authorities that may be rcquired in connection with the transactions contemplated hereby; (D) such filings with and approvals of thc 
NYSE to permit the shares of Duke Common Stock that arc to be issued pursuant to Article 11 to be listed on the NYSE; (E) the registration, consents, 
approvals and notices required under the 2005 Act; (F) notice to, and the consent and approval of, the Federal Energy Regulatory Commission (the "I;ERC") 
under Section 203 of the Federal Power Act, as amended (the "Power Act"), or an order under the Power Act disclaiming jurisdiction over the transactions 
contemplated hereby; (G) the filing o f  an application IO. and consent and approval of, and issuance of any required licenses and license amendments by, the 
Nuclear Regulatory Commission (the "w) under thc Atomic Encrgy Act O F  I954,3s amended (the "Atomic Enerev Act"); (H) the filing of the 
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Articles of Merger and other appropriate merger documen& required by the NCBCA with the Secretary of State of the State of North Carolina and appropriate 
documcnts with the relevant authoritic; of other s t a t s  in  which Progress is qualificd to do business; (I) compliance with and such filings as may be required 
under applicable Environmenbl Laws; (J) to the extent required, notice to and the approval of thc Nofih Carolina Utilities Conimission (the "w), the 
Public Service Commission of South Carolina (the"='), the Florida Public Service Commission (the "Fpsc"), the Public Utilities Commission of Ohio 
(the "puco"). the Indiana Iltility Regulatory Commission (the "m) and the Kentucky Public Service Commission (the "Kpsc") (collectively. the 
"Audicable PSCs"); (K) required pre-approvals (the "FCC Pre-Approvals") of license transfers with the Federal Communications Commission (the "E'); 
(L) such other items as disclosed in Section 3 Ol(d) ofthe Progress Disclosure Lettcr; and (M) compliance with, and filings under, antitrust or compctition 
laws ofany foreign jurisdiction, if  required (the items set forth above in clauses (A) through (H) and (J), collectively. the "Proeress Reauired St~tutoly 
Aoorovals"). no consent, approval, licensc, order or authorization ("Consents") or action of, registration. declaration or filing with or notice to any 
Governmental Authority is necessary or required to be obtained or made in connection with the execution and delivery of this Agreement by Progress, the 
pcrformance by Progress of its obligalions hereunder or the consummation of the Merger and the other transactions contemplated hereby, other than such 
items that the failure to make or obtain, as the casemay be, individually or in the aggrcgate, could not reasonably be expected Io have a material adverse 
effect on Progress 

(e) ~ ~ e o o r i s .  Financial Statements and Util i tv Reaortg 

(i) Progress and its subsidiaries have filed or furnished each form. report, schedule, registration stakment, registration exemption, if applicable, 
definitive proxy statement and other document (together with all amendments thereof and supplements thereto) required to be filed or furnished by Progress 
or any of its subsidiaries pursuant to the Securities Act of 1933, as amended, and the iules and regulations thereunder (the "Securities Act") or the Exchange 
Act with thc SEC since January I ,  2007 (as such documents have since the time oftheir filing been amended ~rsupplemented, the "Prowess SEC Renons"). 
As of their respective dates, after giving effect to any amendmenk or supplements thereto, the Progress SEC Reports (A) complied as io form in all material 
respecu with the requirements of the Securities Act and the Exchange Act, i f  applicable. as the case may be, and, to the extent applicable, the Sarhsnes-Oxley 
Act of  2002 ("sox"), and (B) did not contain any untme stattment of a material fact or omit to state a material f3ct required to be slated therein or necessary 
in order to make the s b t c m m t s  therein, in light of the circumstances under which they were made, not misleading 

(ii) Each of the principal executive officer of Progress and the principal financial officer of Progress (or each former principal executive officer of 
Progress and each former principal financial oficer of Progress, os applicable) has made all certifications required by Rule 13a-14 or 15d-14 under the 
Exchange Act or Sections 302 and 906 of SOX and the rules and regulations of thc  SEC promulgated thereunder with respccl to the Progress SEC Reports 
For purposes of the preceding sentence, "principal executive o f h e r "  and "principal financial officer" shall have the nicanings given to such terms in SOX. 
Since January I ,  2007, neither Progress nor any of ils subsidiaries has arranged any outstanding "extensions of credit" to directors or executive officers within 
the meaning of Section 402 of SOX. 
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(iii) The audited consolidated financial statements and unaudited interim consolidated financial statements (including, in each case, the notes, if 
any, thereto) included in the Progress SEC Reports (thc "Proaress Financial Slatcmcnts") complied as to form in all niaterial respects with the published NICS 
and regulations of the SEC wilh respect thereto in effect at the time of filing or furnishing the applicable Progress SEC Report, were prepared in accordance 
with United States generally accepted accounting principles rQ@&") applied on a consistent basis during the periods involved (except as may be indicated 
therein or in the notes thereto and except with respect to unaudited Statements as permitted by Form IO-Q of the SEC) and fairly present (subject, in the Case 
of the unaudited interim financial statements, to normal, recurring year-end audit adjustments that were not or are not expected to be, individually or in the 
aggregate, materially adverse to Progress) the consolidated financial position of Progrcss and i& consolidated subsidiancs as of the respective datcs thereof 
and the consolidated resulrs of their operations and cash flows for the respective periods then ended. 

(iv) All filings (other \han immaterial filings) required to be made by Progress or any of its subsidiaries since lanuary I ,  2007. under the 2005 
Act, the Power Act, the Atomic Energy Act, the Nahrral Gas Act, the Natural Gas Policy Act of 1978. the Communications Act of 1934 and applicable shle 
laws and regulations, have been filed with the SEC, the FERC, the Department of Energy (the "m), the FCC or any applicable state public utility 
commissions (including, to the extent rcquircd, NCUC, PSCSC and FPSC), as the case may bc, including all forms, statcmcnts, reports, agreements (oral or 
written) and all documents, exhibits, amcndments and supplements appertaining thereto, including all ratcs, tariffs, franchises, service agreements and related 
documents, and all such filings complied, as of their respective dates, with all applicable requirements of the applicable statule and the rules and regulations 
thereunder, except for filings the failure ofwhich to make or the failure of which to make in compliance with all applicable requirements of the applicable 
statute and [he rules and regulations thereunder, individually or in the aggregate, have not had and could not reasonably be expecled to have a material adverse 
effect on Progress. 

(v) Progress has designed and maintains a system of intcmal control over financial reporting (as defined in Rules 13a-I5(f) and 15d-15(f) ofthe 
Exchange Act) sufficient to providc reasonable assurances regarding the reliability of financial reporting Progress (x) has designed and maintains disclosure 
controls and procedures (as dcfincd in  Rules I3a-l5(e) and 1 Sd-IS(e) of the Exchange Act) to provide r w o n a b l c  assurance that all information rcquircd to 
be disclosed by Progrcss in the reports that it files or submirs under the Exchange Act is rccordcd, processed. summanzed and reported within the time periods 
spccifird in thc SEC's rules and forms and i s  accumulated and communicated to Progress's management as appropriate to allow liniely decisions regarding 
required disclosurc, and (y) has disclosed, based on its most rccent evaluation of internal control over financial reporting, to Progress's outside auditors and 
the audit committee of the Board ofDirectors of Progress (A) all significant deficiencies and material weaknesses in the design or operation of internal coolrol 
over financial reporting which are reasonably likely to adversely afi'ect Progress's abiliv to record, process, summarize and report financial information and 
(B) any b u d ,  whether or not material, that involves management or other employees who have a significant role in Progress's internal control over financial 
rcporting. Since December 3 1, 2006, any material change in intcmal control over financial reporting required to be disclosed in any Progress SEC Report has 
been so disclosed 
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(vi) Since December 3 I ,  2006, (x) neither Progress nor any of its subsidiaries nor, to the knowledge of the Execulive Officers (for the purposes o f  
. this Section 3.Ol(e)(vi), as such term is defined in  Section 3b-7 of the Exchange Act) of Progress, any director, officer, employee, auditor, accountant or 

representative of Progress or any olits subsidiaries has received or otherwise obtained knowledge of any material complaint, allegation, assertion or claim, 
whether written or oral, regarding the accounting or auditing practices, procedures, methodologies or methods of Progress or any of its subsidiaries or their 
respective internal accounting controls relating to periods nhcr December 3 I .  2006, including any material complaint, allegation, assertion or claim that 
Progress or any of its subsidiaries has engaged in questionable accounting or auditing practices (except for any of the foregoing after the date hereof which 
have no reasonable basis), and (u) to the knowledgc of the Executive Officers of Progress, no attorney representing Progress or any or its subsidiaries. whether 
or not employed by Progress or any of its subsidiaries, has reported evidence of a material Golation of securities laws, breach oFfiduciary duty or similar 
violation, relating to periods aher December 3 1, 2006, by Progress or any of its officers, directors, employees or agents to the Board of Directors of Progress 
or any committee thereof or to any director or Executive Officer of Progress 

( f )  Absence of Certain Changes er  Events. Since December 3 I ,  2009, through the date hereof, Progress and its subsidiaries have conducted their 
respective businesses in all material respects in the ordinary course of business in a consistent manner since such date and there has not been any change, 
event or devclopment that, individually or in the aggregate, has had or could reasonably be expected to have a material adverse effect on Progress 

(g) Absence of Undisclosed Liabilities. Except for matters reflected or reserved against in the consolidated balance sheet (or notes thereto) ns of 
December 31,2009, included in the Progress Financial Statements, neither Progress nor any of its subsidiaries has nny liabilities or obligations (whether 
absolute. accrued. contingent, fixed or otherwise, or whether due or to become due) ofany nature that would bc  rcquircd by GAAP to be reflected on a 
consolidated balance sheet of Progress and its consolidated subsidiaries (including the notes thereto), except liabilities or obligations (i) that were incurred in 
the ordinary course of business consistent with past practice since December 3 I ,  2009, (ii) that were incurred in connection with the transactions contemplated 
by this Agreement and that are not material in the aggregate or (iii) that, individually or in the aggregate, have not had and could not reasonably be expected 
to have a material adverse effect on Progress. Neither Progress nor any of its subsidiaries is a party to, or has any commitment to become a party to, any joint 
venture, off-balance sheet partnership or any similar contract or arrangement (including any Contract relating to any transaction or relationship behveen or  
among Progress and any of its subsidiaries. on the one hand, and any unconsolidated affiliate. including any struchircd finance. special purpose or  limited 
purpose entity or person, on the other hand, or any "off-halance sheet arrangements" ( 8 s  defined in Item 303(a) of Regulation S-K under the Exchange Act). 
where the rcsult, purpose or effect oFsuch contract or arrangement is to avoid disclosure of any material transaction involving, or material liabilities of, 
Progress or nny of its subsidiaries, in the Progress Financial Statements or the Progress SEC Rcports. 

(h) Leea1 Proccedines. Except for Environmental Claims. which are the subject of Section 3 Ol(n), as of the date of this Agreement, ( i )  there are no 
actions, suits. arbitrations or proceedings pending or, to the knowledge of Progress. threatened against, relating to or affecting, nor IO the knowledge or 
Progress are there sny Governmental Authority invcstigations, inquiries 
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- or audits pending or threatened against. relating to or affecting, Progress or any of its subsidiaries or any of the Progress Joint Ventures or any of their 
respective assets and propenies that. in each case, individually or in the aggregate, have had or could reasonably be expected to have a material adverse effect 
on Progress and (ii) neither Progress nor any of its subsidiaries or material assets is subject to any order of any Governmental Authority that, individually or in 
the aggregate, has  had or could reasonably be expected to have a material adverse effect on Progress. 

(i) ln~orrnation Sumlied. None ofthe information supplied or to be supplied by Progress for inclusion or incorporation by refcrcnce in (i) the Form S-4 
will, at thc time !he Form S-4 is filed with the SEC, at any time it  is amcnded or supplemented or at the time it becomes effective under the Securities Act, 
contain any untrue sta!ement of a malerial fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not 
misleading, or (ii) the Joinl Proxy Statement will, at the date it  is first moiled to Duke’s shareholders or Progress’s shareholders or at the time of the Progress 
Shareholders Meeting or the Duke Shareholders Meeting, contain any untrue statement of a material fact or omit to state any materjal fact required to be 
statcd therein or ncccssary in ordcr to make the statements therein, in light or the circumstances under which they arc made, not misleading. The Joint Proxy 
Statement (other than the portions thereof relating solely to thc Duke Shareholders Meeting) will comply as to form in all material respects with the 
requirements of the Exchange Act and the rules and regulations thereunder, except that no representation is made by Progress with respect to statements made 
or incorporated by reference therein based on information supplied by or on behalf oFDuke or Merger Sub for inclusion or incorporation byleference in the 
Joint Proxy Statement. 

(i) Permits; Comaliance with Laws and Orders Progress, its subsidiaries and the Progress Joint Ventures hold all permits, licenses, certificates, noticrs, 
authorizations, approvals and similar Consents of all Govemmenml Authorities (“-I) necessary for the lawful conduct of their respective businesses, 
except for failures to hold such Permits that, individually or in the aggregate, have not had and could not reasonably be expected LO have a material adversc 
effecl on Progress. Progress, its subsidiaries and !he Progress Joint Ventures are in compliance with the terms of their Peni t s ,  except failures so to comply 
that. individually or in the aggregate, hnve no1 had and could not reasonably be expected to have a material adverse effecl on Progress. Progress, i& 
subsidiaries and rhe Progress Joint Ventures arc not, and since January I ,  2008 havc not been, in violation of or default under any law or order of any 
Govemmentol Authority. except for such violations or dcfaults that, individually or in  the aggregate. havc not had and could not reasonably be expected to 
have a material adverse effect on Progress. Progress is, and since January 1: ZOOS has brcn, in compliance in all material respects with (i) SOX and (ii) the 
opplicablc lisring standards and corporate governance rules and regulations of rhe NYSE. The above provisions ofthis Section 3 01 (i) do not relale to mallers 
with respect to taxes, such matters being the subject OF Section 3 Ol(k), Environmental Permits and Environmental Laws, such matters being the subject of 
Section 3 Ol(n), benefits plans, such matters being the subject of Section 3.01(1) and nuclear power plants, such mattcrs being thc subjcct of Section 3.01(0). 
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(k) Taxrs 

(i) Except as has not had, and could not reasonably be expected to have. a material adverse effect on Progress: 

(A) Each ofProgrcss and its subsidiaries has timely filed, or has caused to be timely filed on its behalf, all Tax Retums required to be filed 
by it, and all such Tax Returns are mc, complete and accurate. All Taxes shown to bc due and owing on such Tax Rcturns have becn rimcly paid 

(B) The most recent financial statenients contained in the Progress SEC Reports filed prior to the dste of this Agreement reflecL in 
accordance with GAAP, an adequate reserve for all Taxes payable by Progress and its subsidiaries for all taxable periods through the date of such 
financial statements. 

(C) There is no audiL examination, deficiency, refund litigation, proposed adjustnicnt or matter in controversy with respect lo any Taxes or 
Tax Return of Progrcss or its subsidiaries, and, to the knowledge oCProgress, neither Progress nor any of its subsidiaries has received written 
nolicc o f  nny claim made by a governmental authority in a jurisdiction whrre Progress or  any of its subsidiaries, as applicable, does not file a Tax 
Return, that Progress or such subsidiary is or may be subject to income laxation by that jurisdiction No deficiency with respect to any Taxes has 
bccn proposed, asserled or assessed against Progress or any of its subsidiaries, and no requesls for waivers of the time to assess any Taxes are 
pending. 

(D) There we no outsranding wri~ten agrecmcnts, consents or waivers to extend thc statutory period of limititions applicable to the 
assessment of any Taxes or deficiencies against Progress or any of its subsidisries, and no power of attorney granted by either Progress or any of 
its subsidiaries with respect to any Taxcs is currently in force. 

with respect to any individual or otherperson (other than (I)  such agreements with customers, vendors, lessors or the like entered into in the 
ordinary course of business and (11) agreements with or among Progress or any of its subsidiarics), and neither Progress nor any of its subsidiaries 
(A) has been a member of an affiliated group (or similar state, local or foreign filing group) filing a consolidated US. fedcrsl income T31 Return 
(other than the group the common parent of which is Progress or n subsidiary of Progrcss) or (B) has any liability for the Taxes of any person 
(other than Progress or any of its subsidiaries) (1) under Treasury Regulation Section 1 .I 502-6 (or any similar provision of state, local or foreign 
law), or (11) as a transferee or successor 

subsidiaries. 

(E) Neither Progress nor any of its subsidiaries is a party to any agrecmcnt providing for the allocation or sharing of Taxes imposed on or 

(F) There are no material Liens for Taxes (other than for current Taxes not yet due and payable) on the assets of Progress and its 

(ii) Neither Progress nor m y  of its subsidiaries has taken or agreed to takc any action or knows of m y  fact, agreement, plan or other circunisrance 
that is reasonably likely to prevent or impede the Merger from qualifying as a reorganization under Section 36S(a) of the Code. 
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For purposes of this Agreement: 

"k" means any and all fcdcral, state, local, foreign or other taxes ofany kind (together with m y  and all interest, penalties, additions to tax and 
additional amounts imposed with respect thereto) imposed by ony govemniental authority, including, without limitation. taxes or other charges on or with 
respect to income, franchises, windfall or other profits, gross receipts, property, sales, use, capital stock, payroll, employmenr, unemploymenr, social security, 
workers' compensation. or net worth, and taxes or other charges in thc nature of excise, withholding. ad valorem or value added 

"Tax Return" meens any return, report or similar statement (including he  schedules attached thereto) required to be filed with respect to Taxes, 
including, without limitation, any information return, claim for refund,?mended return, or declaration of estimated Taxes 

(I)  Eniolovee Benefit Plans: ERISA 

(i) Except for such maners that. individually or in the aggregate, have not had and could not reasonably be expected lo have a material adverse 
effect on Progress, (A) all Progress Employee Benefit Plans are in compliance with all applicable rcquirements of law, including the Employee Retirement 
Income Security Act of 1974, as amended, and the rules and regulations thereunder ("m), and the Code. and (B) there does not now exist, nor do any 
circumstances exist that could result in, any Controlled Group Liability that would be n liability of Progress or any of its subsidiaries following the Closing. 
The only material employmen1 agreements, severance agreements or severmce policies applicable to Progress or any of io subsidiaries are the agreements 
and policies disclosed in Section 3.01(l)(i) of the Progress Disclosure Letter. 

(ii) As used herein: 

Sections 412 and 4971 of the Code, and (4) as a result o f a  hilure to comply with the continuation coverage requirements of Section 601 et seq. 
of ERISA and Section 49SOB of the Code; 

contributed to by Progress or any of its subsidiaries for the benefit of the current or former employees or directors o f  Progress or any of its 
subsidiaries and existing on the date of this Agreement or at any time subsequent thereto and, in the case o r a  Plan that is subject to Part 3 of Title 
1 of ERISA, Section 412 of the Code or Title IV of ERISA, at any tinie during the five-year pcriod preceding h e  date or  [his Agreement with 
respect to which Progress or any of itssubsidiaries has or could reasonably be expectcd to have any present or future actual or conlingcnt 
liabilities; and 

retirement, stock purchase, srock option, stock ownership, stock appreciation rights, phantom 

(A) "Controlled Group Liabilitv" means any and all liabilities ( I )  under Title 1V of ERISA, [2) under Scction 302 of ERISA, ( 3 )  under 

(B) "Prowess Emdovee Benefit PIS" means any Plan entered into, established, maintained, sponsored, contributed lo or required to bc 

(C) "h" means any employment, bonus, incentive compensation, deferred compensation, Inn? term incentive, pension, profit sharing, 
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stock, leave of absence, layofr, vacation, day or dcpcndcnt care, legal services, cafeteria, life, health, medical, accident, disability, workmen's 
compensation or other insurance, retention, severance, scparatiun, termination, change of control or  othcr benefit plan, agreement, practice, 
policy, program, scheme or anangemcnt of any kind, whether written or oral, including any "employee benefit plan" within the meaning of 
Section 3(3) of ERISA. 

(Si) No event has occurred, and there exists no condition or set of circumstnnces in  connection with m y  Progress Employee Benefit Plan, that has 
had or could reasonably be expected to have a material adverse erfecr on Progress. 

(iv) Section 3 Ol(l)(iv) of the Progress Disclosure Letter identifies each Progress Employee Benefit Plan that provides, upon the occurrence of a 
change in the ownership or effective control ofprogress or its subsidiaries or a change in the ownership of all or a substantial porrion of the assets of Progress 
or its subsidiaries, either alone or upon the occumence of any additional or subsequent even& and whethcr or not applicable to lhe transactions contemplated 
by this Agreement. for (A) an acceleration of the time ofpayment or or vesting in, or an increase in the amount of, compensation or benefits due any current 
or former employee, director or officcr of Progress or ils subsidiaries, (B) m y  forgiveness of indebtedness or obligation to fund compensation or benefits with 
respect tu any such employee, director or officer, or (C) an entitlement of any such employee, director or officer to severance pay, unemployment 
cornpensation or any other payment or other benefit 

(v) Each Progress Employee Benefit Plan that is in any part a "nonqualified deferred compensation plan" subject to Section 409A of the Code 
(A) materially complies and, at all times aher December 31,2008 has materially complied, both in form and operation, with the requirements of Section 409A 
of the Code and the final regulations thereunder nnd (B) benveen January I ,  ZOOS and December 3 I ,  2008 was operated in niaterial reasonable, good faith 
compliance with Section 409A of the Code, as determined under applicable guidance of the United States Department of the Tremu-y (the "Treasory") and the 
Internal Revenue Service. 

(m) Labor Matters. As of the date hcreof, neither Progress nor any of i &  subsidixries is a party to. bound by or in the process of negotiating any 
collective bargaining agreement or other labor agreement with any union or labor organization. As of the date of this Agreement, there are no disputes, 
grievances or arbitrations pending or, to the knowledge of Progress, threatcned between Progress or any of its subsidiaries and any trade union or  other 
representatives of its employees and there is no charge or complaint pending or lhreatcncd in writing against Progress or any of its subsidiaries before the 
National Labor Relations Bonrd (the "m) or any similar Governnicntal Authority, except in each case ns, individually or in the aggregate, have not had 
and could not reasonably be expected ID have 3 material adverse effect on Progress, and, to the knowledge of Progress, as of the date of this Agreement, there 
are no material organizational effom presently being made involving any of the employees of Progress or any of its subsidiaries. From December 3 I I 2007, IO 

the date of this  Agreemcnt, there has been no wurkstoppage, strike. slowdown or lockout by or afrecting employees of Progress or any of its subsidiaries and, 
to the knowledge ofProgress, no such action has been threatened in  writing, except in each case as, individually or in the aggregate, have not had and could 
not reasonably be expected ID hove a material adverse erect  on Progress Except as, individually or in the aggregate. has not had and 
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could not reasonably be cxpected to have a material adverse effect on Progress: (A) there are no litigations, lawsuits, claims, charges, complaints, arbitrations, 
actions. investigations or proceedings pending or, IO the knowledge of Progress, threatened between or involving Progress or any of its subsidiaries and any of 
their respective current or former employees, independent contractors, applicants for employment or classcs of the foregoing; (B) Progress and its subsidiaries 
ore in compliance with all applicablc laws. orders, agrecmcnrs, contracts and policies rcspecting employment and employment practices, including, without 
limitation, all legal requirements rcspecting terms and conditions of employment, equal oppormnity, workplace health and safcty, wages and hours, child 
labor, immigration, discrimination, disability rights or bencfits, facility elosures and IayofTs, workers' compensation, labor relations. employee leaves and 
unemployment insurance; and (C) since January I ,  2007, neither Progress nor any of its subsidiaries has engaged in any "plant closing" or "mass layoff," as 
defined in the Worker Adjustment Retraining and Notification Acl or any comparable state or local law (the "WARN Act"), without complying with the 
notice rquirements of such laws. 

(n) Environmental Matters 

(i) Each of Progress, its subsidiaries and the Progress Joint Ventures since January I ,  2008 has been and is in compliance with all applicable 
Environmental Laws (as hereinafter defined), except where the failure to be in such compliance, individually or  in the aggregate, has not had and could no1 
reasonably be expected to havc a material adverse effect on Progress 

(ii) Each of Progress, ils subsidiaries and the Progress Joint Ventures has obtained all Permits under Environmental Laws (collectively, the 
"Environmental Permil$') ncccssary for the conskuction of their facilities and the conduct of their operations as or the date of this Agreement, as applicable. 
and all such Environmcnial Permits arc validly issued, in full force and effecl, and final, and Progress, its Subsidiaries and the Progress Joint Vcnturcs arc in 
compliance with all terms and conditions of the Environmental Permits. escept where thc failure to obfain such Environmental Permits, of such Permib to be 
in good standing or, where applicable, of a renewal application to have been timely filed and,be pending or to be in such compliance, individually or in the 
aggregate, has not had and could not reasonably be expected to have a material adverse effect on Progress. 

(iii) There is no Environmental Claim (ils hereinafter defined) pending: 

(A) against Progress or any of its subsidiaries or any of the Progress Joint Ventures; 

(B) to the knowledge ofProgress, against any person or entity whose liability for such Environmental Claim has been retained or assunicd 

(C) against any real or penond propeny or operations that Progress or any of its subsidiaries or any of the Progress Joint Ventures owns, 

either contractually or by operation of  law by Progress or any of its subsidiaries or any of !he Progress Joint Ventures; or 

leases or manages, in whole or in part, or, to the knowledge of Progress, formerly owned, 
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leased or managed, in whole or in pan, except in the case of clause (A), (E3) or (C) for such Environmental Claims that, individually or in the 
aggregate, have not had and could not reasonably be expccted to have a material adverse effect on Progress. 

(iv) To the knowledge of Progress, there have not been any Releases (as hercinafrer defined) of any Hawrdous Material (as hereinafter defined) 
lhat would be reasonably likely to form the basis of any Environmental Claim against Progress or any of its subsidiaries or any o f  lhc Progress Joint Ventures, 
in each case, except for such Releases that, individually or in the nggregate, have not had and could not rensonably be expected to have a material adverse 
effect on Progress. 

(v) As uscd in this Section 3.01 (n) and in Section 3 .02(n): 

(A) "Environmental Claim" mc3w any and all administrative, regulatory or judicial actions, suits, orders, demands, demand letters. 
directives, claims, liens. inves@~tions, proceedings or notices of noncompliance, liability or violation (written or oral) by any person or entity 
(including any Governmental Authority) allcging potential liability (including potcnlial responsibility or liability for cnrorcemcnt, investigatory 
costs, cleanup costs. governmental response costs, removal costs, remedial cost.;, naturnl resources damages, propeny damagrs, personal injuries 
or penalties) arising out of, based on or resulting from circumsrances forming the basis of any actual or alleged noncompliance with. violation of, 
or liability under, any Environnicntal Law or Environmental Permit; 

pollution, the environment (including ambient air, surface water, groundwater, land surface or subsurface strata) or protection of human health as 
it relates to [he environment including laws relating to the presence or Release of Hazardous Materials, or otherwise relating to the manufacture. 
processing, distribution, use. treatment, storage, disposal, transport or handling of, or exposure to, Hazardous Materials; 

(C) "Hazardous Materials" mcans (a) any petroleum or petroleum product.;, radioactive materials. asbestos in  any form that is or could 
become friable, urea formaldehyde foam insulation, and polychlorinated biphenyls; and @) any chemical, matcrinl, substance or waste that is 
prohibited, limited or regulnted under any Environmental Law; and 

(D) "u nieans any spill. cniission, leaking, injection, dcposit, disposal, discharge, dispersal, leaching or migration into the 

(B) "Environmental Laws" means all ddmestic or foreign federal, state and local laws, principles of common law and orders relating to 

atmosphere, soil, surface \vsttr, groundwatcr or propcrty 

(0) Ownenhia of Nuclear Power Plants. The operations ofthe nuclesrgeneration stations owned, in whole or part, by Progress or its subsidiaries 
(collectively, the "Proaress Nuclear Facilities") are and have been conducted i n  compliance with all applicable laws and Pcnirs,  except for such failures to 
comply that, individually or in the aggregate, have no1 had and could not reasonably bc expected to have a material adverse effect on Progress. Each of the 
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.-: Progress Nuclear Facilities maintains. and is in molerial compliance with, emergency plans designed to respond to an unplanned Relwse therefrom of 
radioactive materials and each such plan conforms with the requiremcnts of applicable law in all material respects The plans for the decommissioning ofeach 
of the Progress Nuclear Facilities and for the storage of spent nuclear Fuc\ conform w i h  the requiremen8 of applicable law in all material respects and, solely 
with respect to the portion ofthe Progress Nuclear Facilities owned, directly or indirectly, by Progress, are funded consistent with applicablc law. Since 
December 3 1, 2008, the operations of the Progress Nuclear Facilities have not becn the subject of any notices of violation, any ongoing proceeding, NRC 
Diagnostic Team Inspections or requests for information from the NRC or m y  other agency with jurisdiction over such facility, except for such notices or 
requests for iaformarion that, individually or in the aggregate, have not had and could not reasonably be expected IO have n material adverse effect on 
Progress, No Progress Nuclear Facility is listed by the NRC in the Unacceptable Performance column of the NRC Action Matrix, as a part ofNRC's 
Assessmcnt of Licensee Performance Liability insurance to the full extent required by law for opcnting the Progress Nuclear Facilities remains in full force 
and effect regarding such facilities, cxccpt for failures to maintain such insuraucc in fu l l  force and cffccr that, individually or in thc aggregate, have not had 
and could not reasonably be expected l o  havc a material advcrsc crrect on Progress. 

(p) Vote Resuired Assuming the accuracy ofthe representation and warranty contained in Section 3 O?(r), the affirmalive vote of the holders ofrecord 
of ar leas1 a'majority of the outslanding shares of Progress Common Stock, with respect to the approval ofthis Agreement (the "Docress Shareholder 
Auuroval"), is the only vole of the holders of any class or series of the capital stock of Progress or its subsidiaries required to approve this Agreement, the 
Merger and the other transactions contemplated liereby. 

(9) Oainions of Financial Advisors The Board of Directon of Progress has received the opinion of each of Lazard Freres & Co. L.LC and Barclays 
Capiul Inc., 10 &e effect &at, as olrhc date of such opinion and based on the assumptions, qualifications and limitations contained therein. the Exchange 
Ratio is fair, from a financial point ofview, to the holders o f  Progrcss Common Stock 

(r) Ownership of Duke Capital Stock Neither Progress nor any of is subsidiaries or other affiliates beneficially owns any shares of Duke capiral stock. 

(5) Articles 9 and 9A of the NCBCA Not A~olicnble: Other StaNteS. Progress has taken all necessary actions. if any, so that the provisions of Articles 9 
and 9A of the NCBCA will not, before the terminanon of this Agreement, apply to this Agreement, the Merger or the other transactions contemplated hereby. 
No "fair price," "merger moratorium," "control share acquisition," or othcr anti-takeover or similar statute or regulation applies or purports to apply to this 
Agreement, the Merger or the other transactions contemplated hereby 

(1) Joint Venture Rewesentntions. Each reprcscntation or wamnty made by Progress in this Section 3 0 1 relating to a Progress Joint Venture :hat is 
neither operated nor managed solely by Progress or a Progress subsidiary shall be deemed made only to the knowledge ofProgress. 
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(u) insurance. Except for failures to maintain insurance or self-insurance that, individually or in the aggregate, have not had and could not reasonably be 
expected to have a material adverse effect on Progress, from January I ,  2007, through the date of this Agreement, each of Progress and its subsidiaries has 
been continuously insured with financially responsible insurers or h s  self-insured, in tach case in such amounts and with respect to such risks and losses a s  
are customary for companies in the United States conducting the business conducted by Progress and its subsidiaries during such time period. Ncithcr 
Progress nor any of i ts  subsidiaries has receivcd any notice ofany pending or threatened cancellation, terminstion or premium increase with respect lo any 
insurance policy of Progress or any of its subsidiaries, exccpt with respect to any cancellation, termination or premium incrcasc that, individually or in the 
aggregate, has nor had and could not reasonably be cxpectcd to have a material adversc cffect on Progress. 

(v) Encrpy Pricc Risk Management" Progrcss has established risk paramctcrs, limits and guidelines in compliance with the risk management policy 
approved by Progress's Board of Directors (the "Proercss Risk Manowmenl Guidelines") and monitors compliance by Progress and its subsidiaries with such 
energy price risk parnmeters. Progress has provided the Progress Risk Mansgemcnt Guidelines to Duke prior to the dare of this Agrecrncnt. Progress is in 
compliance in all material respects with thz Progress Risk Management Guidelines 

(w) Proeress Matcrial Conlractg 

(i) For purposes of this Agreement, the lemi "Proeress Malerial Contract" shall mean m y  Contract ID which Progress or any of its subsidiaries is 
a pafly or bound ils of the date h e r e d  

(A) that is a "material contract" (as such term is defined in Item 601(b)( IO) of Regulation S-K of the SEC); 

(B) that ( I )  P U I ~ D I ~ S  ID limit in any material respect either rhe type of business in which Progress or its subsidiaries (or, after the Effective 
Time, Duke or i!s subsidiaries) or m y  oftheir respective affiliates may engage or the manner or geographic area in which any of h e m  may SO 

engage in any business, (2) would require the disposition of any malerial assets or line ofbusiness of Progress or its subsidiaries (or. after the 
Effective 'Time, Duke or irs subsidiarics) or any of their respective affiliates as a result of the consummation Of the t n n s a c h n s  contemplatcd by 
this Agreement, (3) is a malerial Contract that granls "most favored nation" status rhat, following the Effective Timc, would impose obligations 
upon Duke or its subsidiaries, including Progress and its subsidiaries, or (4) prohibits DI limits, in any material respect, the right of Progress or 
any of ils subsidiaries (or> after the Eflective Time, Duke or its subsidiaries) lo make, sell or distribute any products or services or use, transfer, 
license or enforce any ofthcir respective intellectual property rights; or 

indcbtedness for borrowrd money of Progress or any of is subsidiaries to any third party, (11) guaranteeing any such indebtedness of 3 third party 
or (111) conwining a covenant restricling the payment of dividcnds. or (2) has the economic effect o f  any of the itenis set forth in subclause 
( I )  above. 

(C) that ( I )  has an aggregate principal amount, or provides for an aggregate obligation, in excess of$100,000,000 ( I )  evidencing 
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(ii) Neither Progress nor any subsidiary ofProgress is in breach o f  or default under the terms oFany Progress Material Contract and no event has 
occurred that (with or without notice or lapse oftirne or both) could result in a breach or default under any Progress Material Contnel where such breach or  
default could reasonably be expected IO have, individually or in the aggregate, a material adverse effect on Progress. To the knowledge of Progress, no other 
pxty to any Progress Material Contract is in breach of or  default under the terms of any Progress Material Contract where such breach or default has had, or 
could reasonably be expected to have, individually or in the aggregate. a material adverse effect on Progress. Except as could not reasonably be expected to 
have, individually or in  the aggregate, a material adverse effcct on Progress, each Progress Matcrial Contract is a valid and binding obligation of Progress or 
the subsidiary of Progress which is p a q  thereto and, to the knowledge of Progress, of each other party thereto, and is in full force and effect, except that such 
enforcement may be subject to applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws, now or hereafter in effect, relating to 
creditors' rights generally and to general equitable principles. 

(x) Ami-Bribery Laws. 

(i) To the knowledge of Progress, Progress and its subsidiaries are, 3nd since January 1,2008, have been, in compliance in all material respects 
with all slatutory and regulatory requirements under the Foreign Corrupt Practices Act (IS U.S C 5s 78dd-1. et seq.), as  amended, the Anti-Kickback Act of 
1986, as amended, the Organization for Economic Cooperation and Development Convention Against Bribery oCForeign Officials in International Business 
Transactions and 4 1  legislation implementing such convention and all other international anti-bribery conventions. and all other anti-comption and bribery 
laws (including any applicable written standards, requirements, directives or policies of any Governmental Authority) (the "Anti-Bribery Lam") in 
jurisdictions in which Progress and i& subsidiaries have operated or currently operate Since January I 2008. neither Progress nor any of its subsidiaries has 
received any cornmuniution from any Governnicntal Authority or any written communication from any third party that alleges Ihat Progress, any or;& 
subsidiaries or any employee or agent thereof is in material violation of any Anti-Bribery Lows. and no such potential or actual material violation or liability 
has been discovered. 

(ii) Without limiting the other provisions of this Section 3.0I(x), since January I ,  2OOS, nonc of Progress or its subsidiaries nor, to the knowledge 
of Progress, any of their respective current or former directors, officers, principals, employees, managers, sales persons, consultants or orher agents or 
representatives, disrributors, contractors, joint venturers or any other person acting on any of their behalf, has, directly or indirectly, made or offered or 
solicited or accepted any contribution, gift, p l u i t y ,  entertainment, bribe, rebate, payoff, influence payment kickback or other payment or anything else of 
value to or from any person, private or public (including customers, potential customers, political parties. elected officials and candidates), whether in mooey, 
propexty. services or any other form, to influence any act of such person in such person's official capacity. inducing such person to do or omit to do any act in 
violation of  the lawful official duty of such person or securing an improper advanmge or to induce such person lo use such persoti's influence to obtain or 
retain business for Progress or its subsidiaries or otherwise to confer any benefit to Progress or its subsidiaries in violation in any material respect of any Anti- 
Bribery Laws 
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(iii) Since January I ,  2006, neither Progress nor any of its subsidiaries has made any disclosure (voluntary or othenvisc) IO any Governmental 
Authority with respect to any alleged material irregularity, material misstatement or material omission or other potential material violation or liability arising 
under or relating to any Anti-Bribery Law. 

Scction 3.02 Reoresentations and Warranties of Duke and Mereer Sub. Except as set forth in the letter dated the date ofthis Agreement and delivered to 
Progress by Duke concurrently with the execution and delivety o f  this Agreement (the "puke Disclosurc Lener") or, to the extent the qualifying nature of 
such disclosure is readily apparent rherefiom and excluding any forward-looking statements, risk factors and other similar statements that arc cautionaly and 
non-specific in nature, as set forth in the Duke SEC Reports filed on or after January I ,  2009 and prior to the date hereof, Duke and Merger Sub represent and 
warrant to Progress as follows: 

(a) Organization and Qualification, 

(i) Each of Duke and its subsidiaries is duly organized, validly existing and in good standing (with respect to jurisdictions that recognize the 
concept of good standing) under die laws of its jurisdiction of organization and h a s  full power and authority to conduct its business as and to the extent now 
cnnductcd and to own. use and lease its assets and properties. cxcepl for such failures to be SO organized, existing and in good standing (with respect to 
jurisdictions that recognize the concept of good standing) or to have such power and aiithority that, individually or in the aggregate, have not had and could 
not be reasonably expected to have a material adverse effect on Duke. Each of Duke and its subsidiaries is duly qualified, licensed or admirted to do business 
and is in good standing (with respect to jurisdictions that recognize the concept of  good standing) in each jurisdiction in which the ownership, use or leasing 
of its assets and properiies. or the conduct or nature of its business, makes such qualification; licensing or admission necessary, except for such failures to be 
so qualified, licensed or admitted and in good standing (with respect to jurisdictions that recognize the concept of good standing) that, individually or in the 
aggregate, have not had and could not reasonably be expected to have a material adverse effect on Duke. Section 3 O2(a) of the Duke Disclosure Letter sets 
ronh as of the date of this Agreement the name and jurisdiction oforganizntion of each subsidiary of Duke. Merger Sub is a newly formed corporation and 
has engaged in no activitics except as contemplated by this Agreement. All of the outstanding capital stock of Merger Sub is owned directly by Duke. No 
subsidialy of Duke owns any stock in Duke. Duke has made available to Progress prior to the date of this Agreement a true and conipletc copy of Duke's 
ceriifjcate ofincorporarion and by-laws, each as amended through the date hereof 

(ii) Section 3 02(a) of the Duke Disclosure Letter sets forth 3 description as of the date of this Agreement, of all Duke Joint Venhlres, including 
(x) the name of each such entity and [y) a brief description of the principal line or lines of business conducted by each such entity. 

(iii) Except for interesrs in the subsidiaries of Duke, h e  Duke Joint Ventures and interesls acquired after the date of this Agreement without 
violating any covenant or agreement scr forth herein, neither Duke nor any of iiS subsidiaries directly or indirectly owns any 
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equity or similar interest in, or any interest convenible into or cxchangcable or exercisable for, any cquity or similar interest in, any person. in which thc 
invested capital associated with such interest of Duke or any of its subsidiaries exceeds, indi+idually as of  the date of this Agreement, S 100.000,000. 

@) Caoital Stock. 

(i) ‘The authorized capital stock of Duke consists OF 

outstanding as of October ?9, 20 10; and 
(A) 2,000.000,000 shares of common stock, par value 50 001 per share (the “Duke Common Stock”), ofwliich 1,324,548,714 shares were 

(B) 44,000,000 shares of preferred stock, par value 50,001 per share, none of which were outstanding as of the date of this Agreemenr 

As of the dale of \his Agreement, no shares of Duke Common Stock are held in the treasurj of Duke. As ofthe dalc of this Agreemen& 13,569,567 
shares of Duke Common Stock were subject to outstanding stock options granted under the Duke Employee Stock Option Plans (“Duke E m o l o v e c m  
w), 1,756,064 shares of Duke Common Stock were subject to outstanding awards of phantom stock units of Duke Common Stock (“Duke Phantom 
Stock Units”), 7,549,720 shares of Duke Common Stock were subject to outstanding awards of performance shares of Duke Common Stock, determined at 
maximum performance levels (“Duke Performance Shares”) and 75,90 1,515 additional sharcs of Duke Common Stock wcre reserved for issuance pursuant to 
the Duke Power Company Srock Incentive Plan, the Duke Energy Corporation 1998 Long-Tcrm Incentive Plan, the Duke Energy Corporation 2006 Long- 
Term Incentive Plan, the Duke Energy Corporation 2010 Long-Term lncentive Plan, the Duke Energy Corporation Directors’ Savings Plan, the Duke Energy 
Corporation Executive Savings Plan and any other compensatory plan, program or arrangement under which shares of Duke Common Stock are reserved for 
issuance (collectively, the “Duke Emulovee Stock Option Plans”). Since October 29,2010, no shares of Duke Common Stock have becn issued except 
pursuant lo the Duke Employee Stock Option Plans and Duke Employee Stock Options issued thcrcunder, and from October 29,2010 to the date of this 
Agreement, no shores of Duke Common Stock have been issued other than 268.498 shares of Duke Common Stock issued pursuilnt to the Duke Employee 
Stock Option Plans or Duke Einployee Stock Options issued thereunder All of the issued and ourstandjng shares of Duke Common Stock are, and all shares 
reserved for issuance will be, upon issuance in accordance with the ternis specified in the instruments or agreements pursuant IO which they are issuable, duly 
authorized, validly issued, fully paid and nonassessable. Except as disclosed in this Section 3.02(b), as of date of this Agreement rliere are no outstanding 
Options obligating Duke or any of  its subsidiaries (A) to issue or sell any shares of capital stock of Duke, (B) to grant, extend or enter into any Option with 
respect thereto, (C) redeem or otherwise acquire any such shares of capital stock or other equity interestS or (D) provide a material amount of funds to, or 
make any marerial investment (in the form of a loan, capital contribution or otherwise) in. any of their respective subsidiaries 

(ii) Except as permitted by this  Agreement, all of the outstanding shares of capiwl stock of each subsidiary of Duke sre duly authorized, validly 
issued, hilly paid and 
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nonassessable and are owned, beneficinlly and of record, by Duke or a subsidiary of Duke, free and clear of any Liens, cxccpl for any o i the  foregoing Ihat, 
individually or in the aggrcgate, have not had and could not rensonably be expected IO have a niatcrial adverse effect on Duke. All O f  the oulstanding shares of 
capital stock of Merger Sub are duly authorized. validly issued. fully paid and nonassessable and are owned, beneficially and of record, directly by Duke. The 
shares of Merger Sub owned by Duke are owned free and clear of any Liens. There are no (A) outstanding Options obligating Duke or any of its subsidiaries 
to issue or sell any shares ofcspital stock of any subsidiary ofDuke or 10 grant, extend or enter inlo any such Option or (El) voting trusts, proxics or other 
commitments. understandings, restrictions or arrangements in favor of any person other than Duke DI a subsidiary wholly-ownd, directly or indirectly. by 
Duke with respect to the voting of or the right IO panicip3te in dividends or other earnings on any capital stock of Duke or any subsidiary ofDuke. 

. .. 

(iii) As of the date of this Agreement, none of the subsidiaries of Duke or the Duke Joint Venlures is a "public utility company," a "holding 
company," a "subsidiary company" or an "affiliate" ofany holding company within the meaning of Section 2(a)(5), 2(a)(7), 2(3)(8) or 2(a)(l I )  o f  the 2005 
Act, respectively None of Duke. its subsidiaries and the Duke Joint Ventures is  registered under the 2005 Act. 

(iv) As o f  the date of this Agreement, no bonds, debentures, notes or other indebtedness of Duke or any of its subsidiaries having the right to vote 
(or which are convertible into or exercisable for securities having the right to vote) (collectively. "Duke Votinp. Debt") on any malters o n  which Duke 
sharcholdcn may VDIC are issued or outstanding nor are there any oulstanding Options obligating Duke or any of its subsidiaries 10 issuc or  sell any Duke 
Voting Debt or to grant, extend or enter inlo any Option with respect thereto. 

(v) Each share oFDuke Common Stock to be issued in thc Merger shall be duly authorized, validly issued, fully paid and nonassessablc and free 
and clear of any Liens. 

(vi) There have been no repricings of any Duke Employee Stock Options through amcndmcnts, cancellation and reissuance or other means during 
the current or prior ~ W D  (2) calendar years. None of the Duke Employee Stock Options, Duke Phantom Stuck Llnils or Duke Performance Shares (A) have 
been granted since August 6,2010, except as permitted by this Agreement. or (8)  have been granted in contemplation o f  the Merger or the transactions 
contemplated in this Agreement None of die Duke Employee Stock Options was granted with an exercise price below lhe per share closing price on the 
NYSE on rbe date ofgnnt .  All grants of Duke Employee Stock Options. Duke Phantom Stock Units and Duke Perforniance Sharcs were validly made and 
properly approved by the Board of Directors of Duke (or a duly authorized committee or subcommittee thereof) in compliance with all applicable laws and 
recorded on the consolidaled financial statements of Duke in accordance with GAAP, and no such grants of Duke Employee Stock Options involved any 
"back dating," "forward dating" or similar practices. 

(c) Aulhority. Duke has full corporate power and authority ID enter inlo this Agreement, to perform its obligations hereunder and, subject to obtaining 
Duke Shareholder Approval, to consummate the transactions conlemplated hereby The execution, delivery and performance of Ihis Agreernenl by Duke and 
the consummation by Duke of the transactions conlempkited hereby have bccn duly and validly adoptcd and unanimously approved by the Board 
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of Directors of Duke, thc Board of Directors OIDuke has rccommendcd approval by the shareholders of Dukc of the Duke Charter Amendment and the Duke 
Share Issuancc, and directed that thc Duke Chwer Amendment and Duke Share Issuancc be submitted to the shareholders of Duke for their approval, and no 
other corporate proceedings on the part of Duke or irs shareholders are necessary to authorize the execution, delivery and performance of this Agreement by 
Duke and the consummation by Duke of the Merger and the other transactions contemplated hereby. other than obtaining Duke Shareholder Approval. This 
Agreement has been duly and validly executcd and delivered by Duke and, assuming this Agreement constitutes the legal, valid and binding obligation of  
Progress, constitutes a legal, valid and binding obligation of Duke enforceable against Duke in accordancc with i!s terms, except that such enforcement may 
be subject to applicable bankruptcy. insolvency, reorganization. moratorium or other similar laws, now or hereafter in effect, relating to creditors’ rights 
generally and lo general equitable principles. 

(d) No Conflicts: ADDTOVak and Consenls. 

! 

(i) The execution and delivery of this Agreement by Duke does not, and the performance by Duke of its obligations hereunder and the 
consummation of the Merger and the other hansacrions contemplated hereby will not, conflict with, result in a violation or breach of, constitute (with or 
withoul notice or lapse of time or both) a default under, result in or give to any person any right of payment or  reimbursement. termination, cancellation. 
modification or acceleration of, or result in the creation or imposition of any Lien upon any of the assets or properties of Duke or any of its subsidiaries or any 
of the Duke Joint Ventures under, any o f  the terms, conditions or provisions of(A) subject lo the et’rectiveness OF the Duke Charter Amendment, thc 
certificates or articles of incorporation or by-laws (or other comparable organizational documents) of Duke or  any of its subsidiaries or any of the Duke Joint 
Ventures, or (B) subject to the obtaining of Duke ShnreholderApprovai and the taking of the actions described in paragraph (ii) of this Section 3.02(d), 
including &e Duke Required Statutory Approvals, (x) any laws or orders of any Governniental Authority applicable to Duke or any of its subsidiaries or any 
of the Duke Joint Ventures or any of their respective assets or properties, or (y) any note, bond. rnorfgage, security agreement, credit 3grecment, indenture. 
license. franchise, pemiit, concession, contmcl, lease, obligation or other insmment to which Duke or any of its subsidiaries or any of the Duke Joint 
Ventures is a party or by which Duke or any of its subsidiaries or any of the Duke Joint V e h r c s  or any oftheir respective assets or properties is bound, 
excluding from the foregoing clauses (x) and (y) such items lh3t. individually or in the aggregate, have not had and could not reasonably be expected to have a 
material advcrsc effect on Dukc 

(ii) Except for (A) compliance with, and filings under. the HSR Act; (B) the filing with and, to the extent required, thc declaration of 
effectiveness by, the SEC of ( I )  the Joint Proxy Statement pursuant to the Exchange Act, (2) the Form S-4 and (3) such reports under the Exchange Act as 
may be required in connection with this Agreement and the transactions contemplated hereby; (C) the filing of documcnvi with various state securities 
authorities that may be required i n  connection with the trans3ctions contemplated hereby; (D) such filings with and approvals of the NYSE with respect to the 
Duke Chaner Amendment, if  necessary, and to pcmiit the shares of Duke Common SIock that are to be issucd pursuant to Article I1 to be listed on the NYSE; 
(E) the rcgistration, consents, approvals and notices required under thc 2005 Act; (F) notice to. and the consent and approval of. FERC under Section 203 of 
the Power Act, or an order under the Power Act disclaiming jurisdiction over the transactions conternplated hereby; (13) the 
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filing of an applicau'on to, and consent and approval of. and issuance of any required licenses and license amendmen& by, the NRC under the Atomic Energy 
Act; (H) the filing ofthe Certificate of Amendment with respect to the Duke Charter Amendment with the Secrctary of State of the State of Delaware and the 
Anicles of Merger and other appropriate mcrgcr documents required by the NCBCA with the Secretary ofslate of the State of North Carolina and appropriate 
documents with the relevant authorities ofother states in which Duke is qualified IO do business; (I) compliance with and such filings as m3y he required 
under applicable Environmental Laws; (J) to the extent required, notice UJ and the approval of, the Applicable PSCs; (K) the FCC Pre-Approvals; (L) such 
other items as disclosed in Section 3 02(d) of the Duke Disclosure Letter; and (M) compliance with, and filings under, antitrust or competition laws of any 
forcign,jurisdicrion, if required (the items set forth ahovc in clauses (A) through (H) and (J) collectively, the "Duke Rewired Statutorv Amrovais"). n o  
Consents or action of, registration. declarstion or filing with o r  notice to any Governmental Authority is necessary or rcquircd to he obtained or mode in 
connection with the execution and delivery of this Agreement by Duke, the performance by Duke ofits obligations hereunder or the consummation of the 
Merger and the other transactions con!emplated hereby, other than such items that the failure to make or obtain, as Ihr case may he, individually or in the 
aggregate, could not reasonably be expected to have a material adverse effect on Duke. 

(e )  SEC Repans. Financial Statmcnts and Utility Reports 

(i) Duke and its subsidiaries have filed or furnished each form. report, schedule. registration statement. reghat ion  exemption, itapplicable. 
definitive proxy statement and other document (together with all amendmenis thereorand supplcmenls thcrcto) required lo be filed or rurnishcd by Duke or 
any of its subsidiaries pursuant to the Securities Act or the Exchange Act with the SEC since January I ,  2007 (as such documents have since the time o f  thcir 
filing been amended or supplemented, the "Duke SEC Renor&"). As oftheir respective dates, after giving effect to any amendments or supplements thereto, 
the Duke SEC Reports (A) complied as to fomi in all malerial respects with the requirements of the Securities Act and the Exchange Act, if applicable, as the 
case may be. and, to the extent applimble, SOX and (B) did not contain any untrue statemen% of a material fact or omit to state a material fact requircd to bc 
stated therein or necessary in order to make the statements therein, in light of the circumstances under which they wcrc made. not misleading 

(ii) Each ofthe principal executive officer of Duke and the principal financial officer of Duke (or each former principal executive officer o f  Duke 
and each lonncr principal financial officer oCDukc, as applicable) has made all ccnifications required by Rule 13a,-14 or 15d-14 under the Exchange Act or 
Sections 302 and 906 of SOX and the rules and regulations of the SEC promulgated thereunder with respect to the Duke SEC Repom For purposes of the 
preceding sentence, "principal executive oficer" and "principal financial officer" shall have the meanings given to such terns in S O X  Since January I ,  2007, 
neither Duke nor any of its subsidiaries has amngcd any outstanding "extensions ofcredit" IO directors or executive ofiicen within lhe meaning of 
Section 402 of SOX 

(iii) The audited consolidated financial statements and unaudited interim consolidated financial statements (including, in each case, the notes, if 
any, thereto) included in the Duke SE.C Reports (the "Duke Financial Statement$') complied as to form in all material respects with the published rules and 
regulations of the SEC with respect thereto in effect at the hme of 
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filing or furnishing the applicable Duke SEC Report, were prepared in accordance with GAAP applied on a consistent basis during the periods involved 
(except as may be indicoted therein or in the notw thereto and except with respcct to unaudited stntemenls QS pern?.itted by Form I O - Q  of the SEC) and fairly 
present (subject, in the case of the unaudited interim financial statements, IO normal, recurring year-end audit adjustments that were not or arc not expected to 
be, individually or in the aggregate, matcrially advcrsc to Duke) the consolidatcd financial position of Duke and its consolidated subsidiaries a s  of thc 
respective dates thereof and the consolidated results ortheir operations and cash flows for the rcspechvc pcriods thcn ended 

(iv) All filings (other than immatcnal filings) rcquircd to be madc by Duke or any of its subsidiaries since January 1,2007, under thc 2005 Act, 
the Power Act, the Atomic Energy Act, the Nalural Gas Act, the Natural Gas Policy Act of 1978, the Communications Act of 1934 and applicable state laws 
and regulations, have been filed with the SEC, the FERC. the DOE, the NRC, the FCC or nny applicable state public utility commissions (including, to the 
extent required, NCUC. PSCSC, PUCO, IURC and KPSC), as the case may be, including all forms. sratements, repons, agreements (oral or written) and a11 
documents, exhibits, amendments and supplements appertaining thereto, including ail rates, tariffs, franchises, service agreements and related documents, and 
311 such filings complied, as ofthcir respective dates, with all applicable requirements of the applicable statule and the rules and regulations thcreundcr, escept 
for filings the failure of which to make or the failure of which to rnnke in compliance with all applicable requirements of the applicable statute and the rules 
and regulations thereunder, individually or in the aggregate, have not had and could not reasonably be expected to have a marerial adverse effect on Duke. 

(v) Duke has designcd nnd maintains a system of internal control over financial'reponing (as defined in Rules 13a-I5(r) and 15d-I5(f) of the 
Exchange ACI) sufficient to provide reason~ble assurances regarding the reliability of financial reporling. Duke (s) has designed and maintains disclosure 
controls and procedures (as defined in Rules 13a-I5(e) and 15d-.15(e) of the Exchange Act) to provide reasonable assurance that all information required to 
be discloscd by Duke in the reports that i t  files or submits undrr the Exchange Act is recorded, processed, summarized and reported within the time periods 
specified in the SEC's rules and forms and is accuniulnted and communicated to Duke's mansgement as appropriate to allow timely decisions regarding 
required disclosure, and (y) has disclosed. based on its most recent evsluotion of internal control over financial reponing, to Duke's outside auditors and the 
audit committee of the Board of Directors of Duke(A) all significant deficiencies and material weaknesses in the design or operation of internal control over 
financial reporting which are reasonably likely to adversely affect Duke's ability IO record, process, summarize and report financial information and (B) any 
fraud, whether or not matcrial, that involves management or other employees who have a significant role in Dirke's internal control over financial reporting. 
Since December 3 I .  2006, any material change in internal control over financial reporting required to be disclosed in any Duke SEC Report has been so 
disclosed. 

(vi) Since December 3 I ,  2006, (x) neither Duke nor any of its subsidiaries nor, to the knowledge of the Executive Officers (for the purposes of 
this Section 3.OZ(e)(vi), as such term is defined i n  Srction 3b-7 of the Exchange Act) of Duke. any director, officer. ernployre, auditor, accountant or 
rcprcscntative of Dukc or any of its subsidiaries has received or otherwise obtained knowledge of any mstcrisl complaint. allegation, assertion or claim. 
whether written or 
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oral, regarding the accounting or auditing practices, procedures, methodologies or metliods of Dukc or any of  iLs subsidiaries or their respective internal 
accounting controls relating to periods after December 3 I ,  2006, including any material complaint. allegation, assertion or claim that Duke or any of i ts  
subsidiaries has engaged in questionable accounting or auditing practices (except for any of the foregoing after the date hereof which have n o  reasonablc 
basis), and (y) to the knowledge of the Executive Officers of Duke. no attorney representing Duke or any of its subsidiaries, whether or not crnployed by Duke 
or any of its subsidiaries, has reported evidence of n material violation of securities laws, breach of fiduciary duty or similar violation, relating to periods after 
December 3 1,2006, by Duke or any of its officers, directors, employees or agents IO the Board of Directors of Duke or any committee thereof or, IO any 
director or Executive Officer o f  Duke. 

( 0  Absence of Certain Chanees or Events. Since Decembcr 31,2009 through the date hrreof, Duke and its subsidiaries have conducted their respcctivc 
businesses in all material respects in the ordinary course of business in a consistent manner since such date and there has not been any change, event o r  
development th31, individually or in the aggregate, has had or could reasonably be expected lo have 3 material advcrse effect on Duke. 

(9) Absence of Undisclosed Liabilities Except for matlers retlected or reserved against in the consolidated balance sheet (or notes thereto) as of  
Decembcr 3 1 ,  2009. included in the Duke Financial Statcnicns, neithrr Dukc nor any of its subsidiaries has any liabilitics or obligations (whcthcr absolute, 
accrued, contingcnt, fixed or othenvisc. or whethcr duc or to become due) of any nature that would be required by GAAP to be reflected on n consolidated 
balance sheet of Duke and its consolidated subsidiaries (including the notes thereto), except liabilities or obligations (i) that were incurred in the ordinary 
course of business consistent with past practice since Dcccmbcr 3 1,2009, (ii) that were incurred in connection with thc transactions contemplated by this 
Agreement and that are not material in the aggregate or (iii) that, individually or in thc aggregate, have not had and could not reasonably be expected to have a 
material adverse effrct on Duke Neither Dukc nor my of its subsidiaries is a party to, or has any commitment to become a party to. any joint venture, off- 
balance sheet pamership or any similar contract or arrangement (including any Contract relating to any uansaction or relationship between or among Duke 
and any of its subsidiaries, on the one hand, and my  unconsolidated affiliate, including any suuctured finance, special purpose or limited purpose entity or 
person, on the other hand, or any "oi"f-balance sheet arrsngements" (as dcfined in lrem 303(a) of Regulation S-K under the Exchange Act), where the result, 
purpose or effect of such contract or arrangement i s  to avoid disclosure of any material transaction involving. or material liabilities of, Duke or any of  its 
subsidiaries, in the Duke Financial Ststements or the Duke SEC Reports 

(h) Leeal Proceedings. Except for Environmental Claims, which are the subject of Section 3.02(n), as o f  thedate of this Agreenient, (i) there are no 
actions, suits, arbitrations or proceedings pending or, to the knowledge of Duke, threatened against, relating IO or affecting, nor to the knowledge of Duke are 
there any Govemmrntal Authority investigations, inquiries or audits pending or threatened against, relating to or affecting, Duke or any of its subsidiaries or 
any ofthe Duke Joint Ventures or any of their respcctivc assets and propertics that, in each case. individually or in the aggregate. have had or could 
rcasonably be cxpectcd to havc a material adverse effect on Duke and (ii) neither Duke nor nby of its subsidiaries or marerial assets is subjcct to any order of 
any Governmental Authorily that, individually or in the aggregate, has had or could reasonably be expected to have a material adverse effect on Duke. 
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(i) Information Supplicd. None of the information supplicd or to be siippliedby Duke for inclusion or incorporation by reference in (i) the Form 5-4 
will, at the time the Form S-4 is filed with the SEC, at  any time i t  is amended or supplcmcnted or at the time it becomes cffective undcr the Sccuritics Act, 
contain any untrue sbtcment of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not 
mislcading, or (ii) the Joint Proxy Statcrnent will, at the date it is first mailed io Progress's shareholden or Duke's shareholders or  at the time of the Progress 
Shareholders Meeting or the Duke Shareholders Meeting, contain any untrue statement of a materid fact or omit to stnte any material fact required to be 
sated therein or necessary in order to make the smtemcnts therein, in light of the circumstanccs undcr which they are made. not misleading. The Joint Proxy 
Statement (other than the portions thereof relating solely to the Progress Shareholders Meeting) and the Form S-4 will comply as to form in 311 material 
respects wich the requirements of the Exchange Act and Securities Act, respectively, and the rules and regulations thereunder, except that no representation is 
made by Duke with respect to statements made or incorporated by reference therein based on information supplied by or on behalf of Progress for inclusion or 
incorporation by reference in the Joint Proxy Statement or the Form S-4 

(j) Permits; Comuliance with Laws and Orders Duke. its subsidiaries and the Duke Joint Ventures hold all Permits necessary for the lawful conduct of 
their respective businesses, except for failures to hold such Permits that, individually or in the aggregate, have not had and could not reasonably be expected 
to hew a niaterial adverse effect on Duke Duke. its suhsidim'cs and the Duke Joint Ventures are in compliance with the terms oftheir Permits, except failures 
so to comply that, individually or  in the aggregate, have not had 3nd could not reasonably be expected to have a mrcterial adverse effect on Duke. Duke, its 
subsidiaries and thr Duke Joint Ventures are not, and since January I .  ZOOS have not been. in violation of or default under any low or order of any 
Governmental Authority, except for such violations or defaults that, individually or in the aggregate, have not had and could not rcnsonably be expected to 
have a material adverse effect on Duke. Duke is, and since January I ,  2008 has been, in compliance in all material rcspccts with (i) SOX and (ii) the 
applicable listing stxxiards and corporate governance rules and regulations of  the NYSE. The above provisions of this Section 3.02(j) do not relate to matters 
with respect to taxes. such matters bring the subject of Section 3.0Z(k), Environmental Permits and Environmental Laws, such matters bcing the subject of 
Section 3 07(n). benefits plans, such niatlers being !he subject of Section 3.02(1), and nuclear power plants. such matters being the subject of Section 3.02(0).  

(k) Ta?trg 

(i) Except ;IS has not had, nnd could not reasonably be expected to Iiave, a material adverse effect on Duke: 

it, and all such Tax Returns are true, complete and accurate. All Taxes shown to be due and owing on such Tax Returns havz been timely paid. 
(A) Each of Duke and its subsidiaries has timely filed, or has caused to be timely filed on its behalf. all Tax Returns requircd to be filed by 
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(B) The most recent financial statements contained in !lie Duke SEC Reports tiled prior to the dale of this Agreement reflect, in accordance 
with CJAAP, an adequntc reserve for nn Taxes payable by Duke and its subsidiaries for all taxable periods through the date of such financial 
sbicments 

(C) There is no audit, cxnminalion, deficiency, refund litigation, proposed adjustment or matter in controversy with respect to any Taxes or 
Tax Return of Duke or its subsidiaries, and, to the knowledge of Duke. neither Duke nor any of its subsidiaries has rcccivcd written notice of any 
claim made by a governmental authority in a jurisdiction where Dukc or any of its subsidiaries, as applicable, does not file a 'Tax Return, that 
Duke or such subsidiary is or may be subject to income taxation by that jurisdiction. No deficiency with respect to any Taxes has been proposed, 
asserted or assessed against Duke or any of its subsidiaries, and no requests for waivers of the time to assess any Taxes are pending. 

(D) There are no outstanding written agreements, consents or waivers to extend the statutory period of limitations applicable to the 
assessment of any Taxes or dcficicncies against Duke or any of i& subsidiaries, and no power of attorney granted by either Duke or any of its 
subsidiaries with respect to any Taxes is cunently in force, 

respect to any individual or other person (other than (I) such agreemenis with customers, vendors, lrssors or the like entered into in the ordinary 
course of business. and (11) agreements with or among Duke or any of its subsidiaries), and neither Duke nor any o f  its subsidiaries (A) has been 
a member of an  affiliated group (or similar state, local or foreign filing group) tiling a consolidated U S. federal income Tax Return (other than 
the group the common parent of which is Duke or a subsidiary of Duke) or (B) has any liability for the Taxes of m y  person (other than Duke or 
any of its subsidiaries) (I) under Treasury Regulation Section I 1502-6 (or any similar provision of state, locsl or foreign law), or (11) as a 
transferee or successor 

(E) Neither Duke nor any of its subsidiaries is a party to any agreement providing for ihe allocation or sharing of Taxes imposed on or with 

(F) There are no material Liens for Taxes (other thnn for current Tax= not yet due and pnynble) on the asscts of Duke and its subsidiaries. 

(ii) Neither Duke nor any of its subsidiaries has taken or agreed to take any action or knows ofany fact, agrcemcnt, plan or other circumstlncc 
lh3t is reasonably likely to prevent or impede the Merger from qualifying as a reorganization under Section 368(3) of the Code. 

(I) Employee Benefit Plans: ERISA 

(i) Except for such matters that, individually or in the aggregate, have not had and could not reasonably be expected to h a w  a material adverse 
effect on Duke, (A) all Duke Employee Benefit Plans are in compliance with all applicable requirements of law. including 
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ERISA and the Code, and (B) there does not now exist, nor do any circumstances exist that could result in, any Controlled Group L.iability that would be a 
liability of Duke or any of its subsidiaries following the Closing The only material employment agreements. severance agreements or severance policies 
applicable to Duke or any of its subsidiaries are the agreements and policies disclosed in Sedtion 3.02(1)(i) of the Duke Disclosure L.etter 

(ii) As used herein, "Duke EmDlovec Benefit Plan" means any Plan entered into, established, maintiined, sponsored, contributed IO or required to 
be contributed IO by Duke or any of iB subsidiaries for the benefit of the current or former employees or dircctors of Dukc or any of its subsidiaries and 
existing on the date of this Agreemenl or at any time subsequent thereto and, in the case of a Plan that is subject to Part 3 of Titlc I of ERISA. Section 4 12 of 
the Code or Title iV of ERISA, at any time during the five-year period preceding the date of this Agreement with respect to which Duke or any of its 
subsidiaries has or could reasonably be expcctcd to have any present or future actual or contingent liabilities. 

(iii) No event has occurred. and there exists no condition or sct of circumstanccs in connection with any Duke Employee Benefit Plan, that has 
had or could rcasonably be expected to hove a material ndverse effect on Duke. 

(iv) Section 3 OZ(l)(iv) of the Duke Disclosure Letter identifies each Duke Employee Benefit Plnn that provides, upon the occurrence of a change 
in the ownership or effective control of Duke or its subsidiaries or a change in the ownership ofall or a substantial portion ofthe assets of Duke or its 
subsidiaries, eithcr alone or upon the occurrence of any additional or subsequent events and whether or not applicable to the transactions contemplated by this 
Agreement, for (A) an accclcration of the tinic orpayment of or vesting in. or an increase in  the amount of, compensation or benefits due any current or 
former employee, director or officer of Duke or its subsidiaries, (B) any forgiveness of indebtedness or obligation to fund compensation or benefits with 
respect to any such employee, director or o s c e r ,  or (C) an entitlement of ony such employee, director or officer to Severance pay, unemployment 
compensation or any other payment or olhcr benefit 

(v) Each Duke Employee Benefit Plan that is in any pari a "nonqualified deferred conipensntion plan" subject to Section N P A  of the Code 
(A) materially complies and. at all times after December 31.2008 has materially complied, both in form and operation, with the rcquirements of Section 409A 
of the Code and the final regulations thercundcr and (B) bchvccn January I ,  2005 and December 3 I ,  2008 was opcrntcd in material reasonable. good faith 
compliance with Section 409A of the Code, as determined under applicable guidance of the Treasury and \he Internal Revenue Service. 

(m) Labor Mntlers. As of the date hereof, neither Duke nor any of its subsidiaries is a'party to. bound by or in the process of negotiating any collective 
bargaining agreement or other labor agreement with any union or labor organization As of the date ofthis Agreement, there are no disputes, grievances or 
arbitrations pending or, to the knowledge ofDuke, threatened between Duke or any of its subsidiaries and any trade union or other represenratives of its 
employees and there is no charge or complaint pending or threatened in writing against Duke or any of itr; subsidiaries before the NL.RB or any similar 
Governmental Authority, except in each case as, individually or in the aggregate, have not had and could not reasonably be expected to have 3 



- 
material adverse effect on Duke, and, to the knowledge of Duke, as of the date ofthis Agreement, there are no material organizational efforts presently being 
made involving any of the cmployees of Duke or any of its subsidiaries. From December 3 I ,  2007. to the datc of this Agreement, there has brcn no work 
stoppage, strike, slowdown or lockout by or affecting employees of Duke or any of i k  subsidiaries and, to the knowledge of Duke, no such action has been 
threatened in writing, except in each case as, individually or in the aggregate, have not had and could not reasonably be expected to have a material adverse 
effect on Duke. Except as, individually or in the aggregate, has not had and could not reasonably be expected to have a matcrial adverse effect on Duke: 
(A) there arc no litigatjons, lawsuits, claims, charges, coniplaints, arbitrations, actions, investigations or proceedings pending or, to the knowledge ofDuke, 
threatened between or involving Duke or any of its subsidiaries and any of their respective current or former employees, independent contractors, applicants 
for employment or classcs of the foregoing; (B) Duke and its subsidinks are in compliance with all applicable laws. orders, agreements, contracts and 
policies respecting employment and employment practices. including, without limitation, all legal requirements respecting terms and conditions of 
employment, equal opportunity, workplace health nnd safety, wages and hours, child labor, immigration. discrimination, disability rights or benefits, facility 
closures and layoffs, workers' compensation, labor relations, employee leaves and unemployment insurance; and (C) since January 1,2007, neither Duke nor 
any of its subsidiarics has engaged in any "plant closing" or %ass layoff," as defined in the WARN Act, without complying with the notice rcquirtmenb of 
such laws 

(n) Enviroomental Matters 

(i) Each of Duke, its subsidiaries and the Duke Joint Ventures since January 1,2008 has been and is in compliance with all applicable 
Environmental Laws, except wherc the failure to be in such complisncr, individually or in rhe aggregate, has not had and could not rwsonably be expcctcd to 
have a material adverse effect on Duke. 

(ii) Each of Duke, its subsidiaries and the Duke Joint Ventures hns obtained all Environmental Perniits necessary for the construction of their 
facilities and the conduct of their operations as of the date of this Agreement, os applicable, and all such Environmental Permits are validly issued, in full 
force and effect and final, and Duke, its subsidiaries and the Duke Joinl Ventures are in compliance with all terms and conditions of the Environmental 
Pcrmits, except where the failure to obtain such Environmental Permits, ofsuch Permits to be in good standing or, where applicable. of a renewal application 
to have been timely tiled and be pending or to be in such compliance, individually or in the aggregate, has not had and could not reasonably be expected to 
have a material adverse effect on Duke. 

(iii) 'There is no Environmental Claim pending 

(A) against Duke or any of its subsidiaries or any of the Duke Joint Ventures; 

(B) to the knowledge of Duke. against any person or entity whose liability for such Environmental Claim has been retained or assumed 
either contractually or by operation of IBW by Duke or any of i t s  subsidiaries or any of the Duke Joint Ventures; or 
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(C) against any real or personal property or opentions that Duke or any of i ts  subsidiaries or any of the Duke Joint Ventures owns, leases 
or manages, in whole or in pm, or, to the knowledge of Duke. formerly owned, leased or arranged, in whole or in part, except in the case of 
clause (A), (B) or (C) for such Environmental Claims that, individually or in the aggrcgate. have not had and could not reasonably be expected to 
have a matcrial adverse clfect on Dukc. 

(iv) To the knowledge ofDuke, there have not been any Releases of any Hazardous Matcrial that would be reasonably likely to form the basis of 
any Environmentnl Claim against Duke or any of ils subsidiaries or any of the Duke Joint Venturcs, in each case, except for such Releases th31. individually or 
in the aggregate. have not had and could not reason3bly be expected to have a niaterinl adverse effect on Duke. 

(a) Operations ofNuclcar Power Plants. The operations or the nuclear gcncration stations owned, in whole or part, by Duke or its subsidiaries 
(collectively, the "Duke Nuclear Facilities") are and have been conducted in compliance with all applicable laws and Permits, except for such failures to 
comply that. individually or in the aggregate, have not had and could not reasonably be expected to have a material advcrsc cffect on Duke. Each of the Duke 
Nuclear Facilities maintains, and is in material compliance with, eniergcncy plans designed to respond to an unplanned Rclense therefrom of radioactivc 
materiais and csch such plan conforms with the requirements ofapplicable law in all material respects The plans for the decommissioning of wch  of the 
Duke Nuclear Facilities and for the storage ofspent nuclcor fucl confornl with the rcquirenients of applicable law in all material respects and, solely with 
respect to the portion of the Duke Nuclear Facilities owned. directly or indirecdy. by Duke, are fundcd consistcnt with applicable law. Since December 3 I ,  
2008, the operations of the Duke Nuclew Facilities have not been lhe subject of any notices or violation, any ongoing proceeding, NRC Diagnostic Team 
Inspections or requcsts for informntion from the NR? or any other agency with jurisdiction over such hcility. except for such notices or requests for 
information that, individually or  in the aggregate. have not liad and could not reasonably be expected to have a mzterial adverse cffect on Duke. No Duke 
Nuclear Fpcility is listed by the NRC in the Unacceptable Performance column of the NRC Action Matrix, as a p3rt of  NR.C's Assessnient of Licensee 
Perrormance. L.i;lhility insurance IO the full extent required by law for operating the Duke Nuclear Facilities renuins in full force and effect regarding such 
facilities, except for failures to maintain such insumlice in full force and eKect that, individually or in the aggregate, have not had and could not reasonably be 
cxpcctcd to have a material adverse effect on Duke 

(p) Vote Required. Assuming the accuracy ofthe represcntation and warranty contained in Section 3 Ol(r), the affirmative vote of the holders of record 
ofa t  least a majority ofthe shares ofDuke Common Stock (i) outstanding, with respect to an amendment to the Amended and Restated Certificate of 
Incorporation of Duke providing for the Duke Charter Amendment and (ii) voting thereon. provided that the total vote cast represents over fifty percent in 
inlrrest of all securities entitled to vote on the proposal, with respect to the issuance of shares of Duke Common Stock in connection with the Merger as 
contemplated by this Agreement (the "Duke Share Issuance") ((i) and (ii) collectively, the "Dukc Shareholder Auproval"), are thc only votes of the holdcrs of 
any class or series of the capital stock of Duke or its subsidiaries required to approve this Agrecmenl, the Mcrger and the othcr fransactions contemplated 
hereby. 
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(q) Opinions of Financial Advisors The Board of Directors of Duke has received the opinion of each of J P Morgan Sccuritics L.L.C and Memll L.ynch, 
Pierce, Fenner and Smith Incorponted. to the effect that, as of the date of such opinion and based on the assumptions, qualifications and limitations contnined 
thercin. the Exchange Ratio is fair, from a financial point ofview, to Duke 

(r) Owncrshir, of Proeress Cauibl Stock. Neither Duke nor any of its subsidiaries or other affiliates bcncficially owns any shares of Progress capital 
stock 

(s) Certain Statutes. No "fair price," "merger moratorium," "control share 3cquisition," or other anti-takeover or similar statute or regulation applies or 
purports to apply lo this Agreement, the Merger or h e  other transactions contemplnted hereby 

(1) Joint Venture Representations Each representation or warnnty made by Duke in this Section 3.02 reldting to a Duke Joint Venture that is neither 
operated nor managed solely by Duke or a Duke subsidiary shall be deemed made only to the knowledge of Duke. 

(u) Insurance Except for failures to maintnin insurance or self-insurance that, individually or in the aggregate, have not had and could not reasonably be 
expected to have a material adverse efrect on Duke, from January I ,  2007, through the date of this Agreement. each of Duke and its subsidiaries has been 
continuously insured with financially responsible insurers or has self-insured, in each case in such amounts and wiih respect to such risks and losses as are  
customary for companies in the United Stales conducting the busincss conducted by Duke and its subsidiaries during such lime period. Neither Duke nor any 
of its subsidisries has received any notice of any pending or threatened cancellation, termination or premium increase with respect to any insurance policy of 
Duke or any of its subsidiaries, except with respect to any cancellation, termination or premium increase thak individually or in the aggregate, has not had and 
could not reasonably be expectcd to have a malcrial adverse effect on Duke. 

[v) Enernv Price Risk Mananement. Duke has cstsblished risk pammrters, limits and guidelines in compliance with thr risk management policy 
approved by Duke's Board of Dirccton (thc "Dukc Risk Mariaeenicnt Guidelines") and monitors compliance by Duke and its subsidiaries with such energy 
price risk parameters. Duke has provided the Duke Risk Management Guidelines to Progress prior to the date of this Agreement Duke is in compliance in'all 
material respects with the Duke Risk Management Guidelines. 

(w) Duke Material Contracts. 

(i) For purposes of this Agreement, the term "Duke Material Con&&'' shall mean any Contract to which Duke or any of ;IS subsidiaries is a party 
or bound as of the date hereof: 

(A) that is a "material contract" (as such term is defined in I1em 601@)(10) of Regulation S-K of the SEC); 

(E) that (1) purports to limit in m y  material respect either the me of business in which Duke or its subsidiories (including, aher  the 
Effective Time, Progress or its subsidiaries) orany of their respective affiliates may engage or the 
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manner or geographic area in which any of them may so engage in any business, (2)  would require the disposition ofany material assets or line of 
business of Duke or its subsidiaries (including, after the Effective 'Time. Progress or its subsidiaries) or any of their respective affiliates JS a result 
of the consummation of the transactions contemplated by this Agreemuit, (3) is a material Contract that grants "most favorcd nation" status that. 
following the EfFcctive Timc, would impose obligations upon Duke or its subsidiaries, including Progress and its subsidiarics, or (4) prohibits or 
limits. in any material respect, the right of Duke or any of its subsidiaries (including, after the EKective Time, Progress or its subsidiaries) to 
make, sell or distribute any products or services or use, uansfer, license or enforce any of their respective intellecrual property rights; or 

(C) that ( I )  has an aggregate principal amount, or provides for an aggregate obligation, in excess ofSZ00.000,000 0) evidencing 
indcbtcdness for bonowed money of Duke or any of iu subsidiaries to any third party, (11) guanntccing any such indcbtcdncss of a third party or 
(111) containing a covenant restricting h e  payment of dividends, or (2) has the economic effect of any o f  the items set forth io subcl3use 
(1) abovc 

(ii) Neither Duke nor any subsidiary of Duke is in breach of or default under the ternis ofany Duke Material Conmct and no event has occurred 
lhat (with or without notice or lapse of time or both) could result in a breach or default under any Duke Material Contracr where such breach or default could 
reasonably be expected to have. individually or in the aggregate, a material adverse effect on Duke. To the knowledge of Duke, no other party to any Duke 
Material Contract is in breach o f  or default under the tcrms of any Duke Material Contract where such breach or default has had, or could reasonably be 
expected to have, individually or in the aggregate, a material adverse effect on Duke. Except as could not reasonably be expected to have, individually or in 
the aggregate, a material adverse effect on Duke, each Duke Material Contract is a valid and binding obligation of Duke or the subsidiary of Duke which is 
party thereto and, to the knowledge of Duke, of each other p a q  thereto, and is in full force and effect, except that such enforcement may be subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws, now or.hercaftcr in effect,, relating to crcditors' rights gcnerally and to 
geocral equitable principles. 

(x) Anti-Briberv Laws 

(i) To the knowkdge of Duke, Duke and its subsidiaries are, and since January 1,2008 have been. in compliance in all marcrial respects with the 
Anti-Bribery Laws in jurisdictions in which Dukc rind its subsidiaries have operalcd or currcntly operate. Since January I ,  2008, neither Dukc nor any of its 
subsidiaries has received any communication from any Governmental Authority or any written communication From any third party that alleges that Duke. 
any of its subsidiaries or any employee or agent thereof is in material violation ofany Anti-Bribery L.aws. and no such potential or actual material violation or 
liability has been discovered 

(ii) Without limiting the other pmvisions ofthis Section 3 02(x), since January I ,  2008, none of Duke or its subsidiaries nor, to the knowledge of 
Duke, any of their rcspective current or former directors, oflicers, principals. employees, managers, sales persons, consultants 
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or other agents or representatives, distributors, contractors, joint venturers or any other person acting on any of their behalf, has, directly or jndirectly, made or 
offered or  solicited or  accepted any contribution, gift, gratuity. entertainment, bribe, rebate, payoff, influence payment, kickback or other payment or anything 
else of value to or from any person. private or public (including customers, potential customers, political partjes, elected officials and candidates). whether in 
money, propelty, services or any other form, to influencc any act of such person in such pcrson's orficial capacity. inducing such person to do or omit to do 
any act in violation of the lawful official duty of such person or securing an improper advantagc or to induce such person to use such person's influence to 
obtain or retain business for Duke or its subsidiaries or othenvise to confer any benefit to Duke or  its subsidiaries in violation in any material respect of any 
Anti-Bribery Laws. 

' 

(iij) Since January I ,  2006. neither Duke nor any ofits subsidiaries has made any disclosure (voluntary or othenvise) to any Governmental 
Authority with respect to any alleged material irregularity, material misstatement or malrnd omission or other potential material violalion or liability arising 
under or relating to any Anti-Bribery Law 

ARTICLE 1V 

COVENANTS 

Section 4.01 covenants of Propress From and after the date of this Agreement until the Effective Time, Progress covenants and agrees as 10 itself and 
its subsidiaries that (except as expressly contemplated or permitted by this Agrecment, as sct forth in Section 4 01 of the Progress Disclosure I.etter, Tor 
transaclions (other than those set forth in Section 4 Ol(d) to the extent relating to the capital stock of Progress) solely involving Progress and one or more of 
its direct or indirect wholly-owned subsidiaries or between IWD or more direct or indirect wholly-owned subsidiaries of Progress, as required by law, or to the 
extent that Duke shall othenvise previously consent in writing, such consent not ID be unreasonably withheld or delayed): 

(a) Ordinary Course, Progrcss and each of iu subsidiaries shall conduct their businesses in all material respects in the ordinary course ol'business 
consistent with past practice. Without limiting the generality of the foregoing, Progress and i l s  subsidiaries shall use commercially reasonsble efforts ID 
prcscrve intact in all material respects their present business organizations, to maintain in effect a11 existing Permits and to timely submit rznewal applications 
(as applicable), subject to prudent management of workforce nnd business needs, to keep available the services of their key officers and employees, to 
maintain their assets and properties in good working order and condition, ordinary wear and tear exccptcd, to preserve their relationships with Governmental 
Authorities, customers and suppliers and others having significant business deilings with them and lo comply in all niatcrial respects with al l  laws, orders and 
Permits o f  all Governmental Authorities applicable to them. 

(b) Charter Documents Progress shall not amend or propose to amend its articles of incopontion or, other than in a manner that would not mterially 
restrict the operation of its or their businesses, its by-laws or its subsidiaries' articles of incorporation or by-law (or other comparable organizational 
documents). 
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(c) Dividends Progress shall not, nor shall it permit m y  of its subsidiaries to, 

(i) dcclare, set aside or pay any dividends on or make other distributions in respect of any of its capital stock or sharc capital, except: 

(A) that. subject to Section 4 06 of this Agreemcnt, Progress may continue the declaration and payment of regular quarterly cash dividends 
an Progrcss Common Stock, not to exceed $0 62 per share for each quarterly dividend, with usual record and payment dates for such'dividends in 
accordance wilh pas1 dividend practice, and 

direct or indircct partially owned subsidiary ofProgrcss (provided, that Progress or J Progrcss subsidiary reccivcs or is to receive its 
proportionatc share of such dividend or distribution), and 

(B) for the declaration and payment of dividends by a direct or indirect wholly-owned subsidiary of Progress solely to its parent, or by a 

(C) for the declaration and payment ofrcgular cash dividends wilh respect to preferred stock of  Progress's subsidiaries outstanding as of 

(D) for the declaration and payment of dividends necessnry to comply wjih Section 4 06, 

the date of t h i s  Agreement or pemiiaed to be issued under the terms or this Agreement, and 

(ii) split, cornbinc, rcclassify or take similar action with respect lo any ofits capital stock or share capilal or issue or authorize or propose the 
issuance of any 6ther securities in respect of, in lieu of or in substirution for shares of its capital stock or comprised in its share capiwl, 

(iii) adopt a plan ofcomplele or partial liquidation or resolutions providing for or authorizing such liquidation or o dissolution, merger, 
consolidation, restructuring, recapitalization or other reorgnnization. or 

(iv) except 3s disclosed in Section 4.Ol(c)(iv) ofthe Progress Disclosure Letter, directly or indirectly redeem, repurchase or olhenvise acquire 
any shares of its capital s o c k  or any Option with respect thereto except: 

(A) in conncction with intercompany purchases ofcspitnl stock or share capital. or 

(B) for the purpose of funding the Progrcss Employee Stock Option Plans or employee stock ownership or dividend reinvestment and stock 

(C) mandatory repurchases or redemptions of preferred stock of Progress or its subsidiaries in accordance with the t e r n  thereof. 

purchase plans, or 
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(d) Sharc Issuances. Progress shall not, nor shall it permit any of its subsidiaries to. issue, deliver or sell, or authorize or propose the issuance, delivery 
or sale of, any shares of its capital stock or m y  Option with respect thcrelo (other than (i) the issuance of Progmss Common Stock upon the exercise of 
Progress Employee Stock Options outstanding ils of the date hereof or issued after the date hereofin accordance with the terms of this Agreemenl in 
accordance with their terms, (ii) the issuance or Progress Common Stock in respect of Progress Restricted Stock, Progress Restricted Stock Units. Progress 
Performance Shares and other equity conipensation awards, excluding Progress Employee Stock Options, granted under the Progress Eniployee Stock Option 
Plans ("Other Proarcss Eouitv Awards") outslanding 3s ofthe date hereof or issued aftcr the date hcrcof in accordance with the terms of lhis Agreement in 
accordance with their ternis, (iii) the issuance o f  Progress Restricted Stock, Progrcss Performance Shares and the grant of Progress Restricted Stock Units and 
Other Progress Equity Awards in accor&nce with their terms providing, in aggregale. up to an additional 2,000,000 shares ofprogress Common Stock in any 
12-month period following the date hereof, in amounts. ut tinics and on ternis and conditions in the ordinary course ofbusincss consistent with past prsctice, 
with Progress Performance Shares counted assuming Ihc achicvcment of maximuni perfomlance level for the p u ~ o s c s  ofdctermining how many shares were 
granted during any such 12-month period; provided. however. that any Progrcss Rcstrictcd Stock, Progress Restricted Stock Units. Progress Perfomiance 
Shares and Other Progress Equity Awards granted after the datc of this Agreement shall be granted on terms pursusnl lo which such Progress Restricted 
Stock, Progress Restricted Stock Units, Progress Performance Shares and Other Progress Equity Awards shall not vest on the Effective Time or othenvise in 
connection with the occurrence of the hnsactions contemplated hereby and dial, notwithstanding 3ny plan, prognm or arrangement to the contrary, and 
except 3s provided in Section 4 .Ol(d)(iii) of the Progress Disclosure L.etter, any definition of "good reason" or any similar concept of constructive tcrniination 
relating to such awards shnll be as defined in Section 4 01 (d)(iii) of the Progress Disclosure Letter and the terns and conditions of each grant of Progress 
Perfomiance Shares shall be consistent with tlie treatment set forth in Section 5.06(a)(iii), (iv) t h c p o  ru/a issuance by a subsidiary of its capital stock to its 
shareholdcrs, and (v) the issuance of shares of Progress Conimon Stock in connection with any cniployec benefit plan intended to satisfy the rcquirements or 
Section 401(a) of thc Code in [he ordinary course ofbusiness consistent with past practice), or modi@ or amend any right of any holder of outstanding shares 
of its capital stock or m y  Option with respect thereto other than to give effect to Section 5 06 

(e) Acquisitions: Capital Expenditures Escept for (x) 3cquisitions oi, or capilal expenditures relating to, the entities, assets and facilities identified in 
Section 1 0l(e) of Ihe Progress Disclosure Letter, (y) cxpendihircs of amounls set forth in Progress's capital expenditure plan included in Section 4 OI(e) of 
the Progress Disclosure Letter, and (z) capital expenditures ( I )  required by law or Governnientai Authorities or (2) incurred in conneelion with the repair or 
rcplacernent O F  lacilities desu-oyed or damaged due to casualry or accidenr (whether or not covered by insurance), Progress shall not. nor shall it permil any of 
its subsidiaries to, niakc any capital expenditures. or acqnire or agree to acquire (whether by merger, consolidation, purchase or othcnvise) any person or 
assets, i f ( A )  in the case of any acquisition or acquisitions or series of related acquisitions ofany person, asset or property located within the United States, the 
expccted gross expenditures and commitments pursuant to all such acquisitions (including the amount of any indebtedness nnd aniounts received for negative 
trading positions assumed) exceeds or may exceed, in the aggregate. 16 150,000.~~00, (B) any such acquisition is of persons, properties or assets Iccated outside 
of the United Stales, ( C )  any such acquisition or capital expenditure constitutes m y  
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line of business that is not conducted by Progress, its subsidiaries or the Progress Joint Ventures as ofthe date of this Agreement, or (D) any such acquisition 
or capital expenditure is reasonably likely. individually or in the aggregate, to niaterially delay the satisfaction of the conditions set forth in Section 6.02(d) or 
Section 6.03(d) or prevent the satisfaction of such conditions. 

(f) DisDositions. Except for (x) dispositions set fonh in Section 4 OI(0 of the Progress Disclosure Letter. (y) dispositions of obsolete equipment or 
assets or dispositions of assets being rcplaced, in each case in the ordinary course of  business consistent with past practice, and (z) dispositions by Progress or  
its subsidiaries of its assets in accordance with the terms of rcstmcluring and divestiture plans mandated or approved by applicable local or state regulatory 
agencies, Progress shall not, nor shall it permit any of its subsidiaries to, sell, lease, grant any security interest in or otherwise dispose of or encumber any of 
its asscts or properties if the aggregate value of all such dispositions exceeds or may exceed, in the aggrcgatc. S 150.000.000 For the purposes of this 
Section 4.0l(f), the valut of any disposition or serics ofrelated dispositions shall mcan the greater or(i) the book value or (ii) the sales price. in each case of 
the person, m e t  or property which is the subject ofsuch disposition and, in each case, together with the indebtedness and amounts paid for negative energy 
price risk m3nagenient positions transferred by Progress or its subsidiories in conncction with such disposition 

(g) Indehtcdness. Except as disclosed in Section 4 Ol(g) of  thc Progress Disclosure Lctter, Progress shall not, nor shall it permit any of its subsidiaries 
to, (A) incur or guarantee any indebtedness or cnter into any '*keep wcll" or other agreement to maintain any financial condition of another person or enter into 
any arrangement having the economic effecc of any of the foregoing (including any capital leases, "synilictic" leases or conditional sale or other title retention 
agreements) other than (i) short-rem indebtedness incurred in the ordinary C O L I ~ S C  of business, (ii) letters of credit obtained in the ordinary course ofhusiness, 
(iii) borrowings under Progress's or its subsidiaries' existing credit facilities (or replacement facilities pcrniitted by illis Section 4 Ol(g)) but only to the extent 
the commercial paper market is unavailable to Progress upon ressonable terns and conditions, as IO which borrowings Progress agrees to notify Duke 
promptly following h e  consummation thereof. (iv) indebtedness incurred in connection with the refunding or refinancing of existing indebtedness (x) at 
marunty OJ upon final mandatoly redemption (without the need for the occurrence of any special event) or (y) a i  a lower cost of funds, (v) indebtedness 
incurred to finance acquisitions permined pursuant to Scction 4 01 (e) OJ indebtedness assumed pursuant thereto, (vi) other indebtedness in an aggregate 
principal amount not lo cxceed $250,000,000 outstanding at any time. (vi;) guarantees or other credit support issued pursuant to energy price risk management 
or marketing positions established prior to the dare of this Agreement, (viii) in addition to the guarantees or other credit support contemplated by subscction 
(A)jvii) of this Section 3.OI(g), additional guarantees or other credit support issued in connection with cnergy price risk nianagenwt or marketing activities 
in the ordinary course of business and (ix) indebtedness owed to any direct or indirect wholly-owned subsidiary of Progress, or, in the case of a subsidiary of 
Progress. to Progress or (B) make any loans or advances to any othcr person. other than (i) in the ordinary course ofbusiness consistent with past practice. 
(ii) to any direct or indirect wholly-owned subsidiary of Progress. or, in the case of a subsidiary of Progress, to Progress or (iii) as required pursuant to any 
obligation in effect as of the date of this Agreemmi. 

(h) Markctine of E n c r g :  Encrev Price Risk Manseement. Progress shall not, nor shall it prmiit any of its subsidiaries to. (i) pcrmit any material change 
in policies governing or 
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ohenvise relating lo energy price risk management or marketing of energy other than as a result of acquisitions or capital expenditures pemiitted pursuant to 
Section 4 01 (e) or (ii) enter into any physical commodity transactions. exchange-traded futures and options transactions, over-the-counter transactions and 
derivatives tbereof or similar transactions other than as permitted by the Progress Risk Management Guidelines 

(i) Emplovee Benefits Except as required by law, or the terms of any collcctive bargaining agrecmcnt or any Progress Employee Benefit Plan, or as 
disclosed in Section 4.01(i) of the Progress Disclosure Letter or as otherwise expressly permined by this Agreement, Progress shall not, nor shall i t  permit any 
of its subsidiaries to, enter into, adopt, amend or terminate any Progress Employee Benefit Plan, or other agreement, arrangement, plan or policy between 
Progress or one of its subsidiaries and one or more of its directors, officers or employees (othcr than any amendment that is immaterial or administrative in 
nature), or, except for normal incrcnses in thc ordinary course of business consistcnt with past practice, increase in any manner the compensalion or fringe 
benefits of any director, cxecu!ive officer or other employee, or, except for normal payments in the ordinary coursc ofbusiness consistent with past pnctice, 
and the award of annual bonuses on terms and conditions that are consistent with Section 5 07(g), pay any benefit not required by any plan or arrangement in 
cffect as of the date of this Agreement; providcd, howcvcr. that Ihc foregoing slid1 not rrslrict Progress or i t s  subsidiaries from (i) entering into or making 
available IO newly hircd officers and employees or Lo officers and cniployces in thc context ofpromotions based on job performance or workplace 
requirements in the ordinnry course of business consistent with past practice, plans, agreements, benefits and compensation armngements (including incentive 
grants) that have, consistent with past practice, been made available to newly hired or promoted officers and employees, (ii) cntering into severance 
agreemen& with, or adopting severance plans in the ordinary course of business consislent h t h  past practice for, cmployees who are not executive officers in 
connection with termin3tiom of employment of such employees, or (iii) entering into or amending collective bargaining agreements with existing collective 
bargaining representatives or newly certified bargaining units regarding mandatory subjects ofbargaining under applicable law, in each case in a manner 
consistent wirh past practice to the extent pcrmiaed by law 

(jj Jjntentionallv Rcserv ed.1 

(k) Accounting Progress shall not, nor shall it permit any of its subsidiaries to. make any changes in its accounting methods materially affecting the 
reported consolidated assets, liabilities or results of operations orProgress, except as required by law or GAAP. 

(I)  insunnce. Progrcss shsll, and shall cause is subsidiaries to. maintain with Iinancially responsible insurance companies (or through self-insurance, 
consistent with past practice) insurance in such amounts and against such risks and losses as are custoniary for companies engaged in their rcspcctivc 
businesses, to the extent available on commercially reasonable terms. 

(ni) m. Except as could not reasonably be expected to have a material adverse effect on Progress, Progress shall not, nor shall it pemiit any of i ts  
subsidiaries to, ( i )  settle any claim, action or proceeding relating to Tares or (ii) make any Tax election (this clause (m) being the sole provision of this 
Section 4 01 governing Tax matters) 
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(n) Release of Claims. Excllpt as disclosed in Section 4.01(n) of the Progress Disclosure Letter and except with respect to any settlements or agreemenu 
with or before any Ciovcrnnicntal Authorities in the ordinary course of business, Progress shall not, and shall not pennit any of its subsidiaries to, waive, 
release, assign. settle or compromise any claim, action or proceeding against Progress or any of its subsidiaries, other than waivers, releases, assignments, 
selllements or compromises that (I) with respect to the payment of monetary damages, involve only the payment of monetary damages (A) equal to or less 
than the amounts specifically reserved with respectthereto on the balance sheet as of December 31, 2009 included in the Progress SEC Documents or (E%) that 
do not excced $1 5,000,000 individually or $50.000,000 in thc aggregate during any consecutive twelve-month period, and (y) with respect to any non- 
monetary lcrrns and conditions therein, impose or require actions that would not reasonably be expectcd individually or in the aggregate to have a material 
adverse effect on Progress 

(0) Contracts Exccpt as perniittcd by Section 4.01(i), Progress shall not, nor shall it pcmit any of its subsidiaries to, (i) enter into any Conmct that 
would materially rrstrict, after the Effective Time. Duke and its subsidiaries (including the Surviving Corporation and its subsidiaries) with respect to 
engaging or compcting in any line of business or in any geographic arca or (ii) other than in the ordinary course of business, waive, relesse, or assign any 
material rights or claims under, or materially modify or tcrminate any Contract that is material to Progress and its subsidiaries, taken as a whole, (A) in any 
manner that is materially adverse to Progrcss or (B) which would prevent or nlaterially delay the consummation of the Merger and the other transactions 
contemplated by this Agreement, it being understood and agreed that the rcstriction on material modifications and terminations in clause (ii)(A) shall not 
apply with respect to any Contract permitted to be entered into under clause (e). (0, (g). (h) or (n) of this Section 4.01. 

Section 4.02 Covenants of Duke. From and atier the date of this Agrccmcnt until the Effective Time, Duke covenants and agrees as to itself and ils 
subsidiaries that (except as expressly contemplated or permitted by this Agreement, as sct  fonh in Section 4.02 of the Duke Disclosure Letter, for transactions 
(other than those set forth in Section 4 02(d) to the extent relaling to the capital stock of Duke) solely involving Duke and onc or more of its direct or indirect 
wholly-owncd subsidiaries or behveen hvo or more direct or indirecl wholly-owned subsidiaries of Duke, as required by law, or to the extent tha: Progress 
shall othenvise previously consent in writing, such consent not to be unrcasonably withheld or delayed): 

(a) Ordinary Course. Duke and each of its subsidiarics shall conduct their businesscs in all  material rcspccts in the ordinary course of business 
consistent with post practice. Without limiting the generality of the foregoing, Duke and its subsidiaries shall use commercially reasonable efforts to preserve 
intact in all material respecu their present business organizations, IO maintain in effect all existing Perniits and IO limely submit renewal applications (as 
applicablc), subject to prudcnt monagcmeni of workforce and business needs, to keep available the services of their key officers and employees. to mainwin 
their assets and properties in good working ordcr and condition, ordinary wcar and tcar excepted, to prcscrve their relationships with Governmental 
Authorities. customers and suppliers and others having significant business dealings with them and to comply in all material rcspccts with all laws, orders and 
Perniits of 311 Govcrnmenml Authorities applicsblc lo them. 
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@) Charter Documents Duke shall not arncnd or propose to amend its certificate ofincorporation other than in conncction with the Duke Charter 
Amendment or, other than in a manner that would not mslerially rcstrici the opcration of its or thcir businesses, its by-law or its subsidiarics' certificates of 
incorporation or by-laws (or other comparable organivtional documents) 

(c) Dividend5 Duke shall not, nor shall it permit any of its subsidiaries to, 

(i) declare, set aside or pay any dividends on or make other distributions in respect of any of its capital stock or sharc capital, exccpt: 

Duke Common Stock not to exceed S O 2 4 5  per share for each quarterly dividend, with usual record and payment dates for such dividends in 
accordance with past dividend practice; provided, that Duke may increase its regular quartcrly cash dividend to an amount not to exceed $0.25 
commencing with the regular quarterly dividend that would be payable in 201 I with rcspect to the second quarter of 201 1 (corresponding to the 
dividend paid on September 16, 2010) and l o  on amount not to exceed $0.255 conimcncing with the regular quarterly dividend that would be 
payable in 2012 with respect to the second quarter of 2012 (it being Duke's inlention prior to the Effective Time to declare and pay those 
dividcnds perniittcd by this Section 4 O?(c)(i)(A) if and to the estent there are funds legally available therefor and such dividends may otherwise 
lawfully be declared and paid), and 

or indirect partially owned subsidiary of Duke (provided, that Duke or a Duke subsidiary receives or is to receive its proportionate share of such 
dividend or distribution). and 

(A) that, subject to Section 4.06 of this Agreement, Duke may continue the declaration and paynient of regular quarterly cash dividends on 

(B) For the declualion and payment of dividends by a direct or indirect wholly-owned subsidialy of Duke solely to its parent, or by il direct 

(C) for the declaration and payment oFdividends necessary to comply with Section 4.06, 

(ii) split. combine, reclsssily or take similar action with respect to any o f  its capital stock or share capital or issue or authorize or propose the 
issuance of'any olher securities in respect of, in lieu ofor  in substitution for shares of its capital stock or comprised in its share capital, 

(iii) adopt a plan of complete or partial liquidation or resolutions providing for or authorizing such liquidation or a dissolution, merger, 
consolidation, restructuring, recapitalization or othrr reorganization, 

(iv) exccpt as disclosed i n  Section 4 02(c)(iv) of the Duke Disclosure Letter directly or indircclly redeem, repurcl~ase or otherwise acquire any 
shares o r i s  capital stock or any Option with respect thereto except: 

(A) in connection with intercompany purchases ofcapital stock or share capital, or 
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(B) for the purpose of funding the Duke Employee Stock Option Plan or employee stock ownership or dividend reinvestment and stock 
purchase plans, or 

(v) bind Duke to any restriction not in existence on the date hereof on the payment by Duke of  dividends and distributions on Duke Common 
Stock. 

(d) Share Issuances Duke shall not, nor shall it permit any of its subsidiaries to, issue, deliver or sell, or  authorize or propose the issuance, delivery or  
sale of, any shares of its capital stock or any Option with respect thereto (other than (i) the issuance of Duke Common Srock upon the exercise of Duke 
Employee Stock Options outstanding as or  the date hereof or issued after the date hereof in accordance with the terms of this Agrccrnent in accordance with 
their ternis, (ii) the issuance of Duke Common Stock in respect of Duke Phantom Stock Units, Duke Performance Shares and other equity compensation 
awards, excluding Duke Employee Stock Options, granted under the Duke Employce Stock Option Plans (“Other Duke Equity Awards”) outstanding as of the 
date hereof or issued after the date hereof in accordance with the terms of this Agreement i n  accordance with their terms, (iii) the issuance of Duke Employee 
Stock Options, Duke Performance Shares and the. grant of Duke Phantom Stock Units and Other Duke Equity Awards in accordance with their terms 
providing, in aggregate, up IO an additional 6,000,000 sharcs of Duke Common Stock in any 12-month period following the date hereof, in amounts, at times 
and on terms and conditions in the ordinary course ofbusiness consistent with past practice, with each Duke Employee Stock Option counting as 1/4 of a 
share of Duke Common Stock and Duke Perfomiance Shares counted assuming the achievement of maximum performance level, in each case for the 
purposes of determining how m3ny shares were granted during any such 12-month period; provided, however, that any Duke Employee Stock Options. Duke 
Yhantom Stock Units, Dukc Performance Shares and Other Duke E.quity Awards granted after the date o f  this Agrecmcnt shall be granted on terms pursuant 
to which such Duke Employee Stock Options. Duke Phantom Stock Units, Duke Performance Shares and Other Duke Equity Awards shall not vest on the 
Effective Time or othenvise in connection with the occurrence of the transoctions contemplnted hereby and that, notwithstanding any plan, program or 
anangemenl to the contrary, any definition of ”good reason” or any similar concept ofconstructive termination relating 10 such awards shall be as defined in 
Section 4.02(d)(iii) of the Dukc Disclosurc Letter, (iv) thepro rain issuancc by 3 subsidiary of its capital stock to its shareholders and (v) the issuance of 
shares of Duke Common Stock in connection with any employee benefit pian intended to  satisfy the requirements of Section 401(a) of the Code in rhe 
ordinary course of business consisrcnt with past practice), or modify or amend any right of any holder of oucsranding shares of its capital stock or any Option 
with respect thereto other than lo give effect to Section 5.06. 

(e) Acquisitions: Caaital Exgenditures Except for (x) acquisitions of, or  capital expenditures relating to. the entities, assets and facilities identified in 
Section 4 02(c) of the Duke Disclosurc L.cttcr. (j) cxpcnditures of amounts set forth in Duke’s capital expenditure plan included in Section 4 02(e) ofthe Duke 
Disclosure Letter, and (2) capital expcnditores ( I )  required by law or  Govemmental Authorities or (2) incurred in connection with the. repair or replacement of 
facilities destroyed or damaged due to casualty or accident (whttther or not covered by insurance), Duke shall not. nor shall i t  permit any of i& subsidiaries to. 
mnke m y  capital expenditures, or acquire or agree to acquire (whether by merger, consolidation, purchase or  othenvisc) any person or assets, if (A) the 
expected gross expendinires and commitments pursuant thereto (including the amount of any indebtedness and aniounts received for negative energy price 
risk management 
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positions assumed) exceeds or may exceed 6300,000,000 (no more than S 150,000,000 of which may be for any acquisition or series of related acquisitions of 
any person, asset or propeny located outside of the United States), (B) any such acquisition or capital expenditure constitutes any line ofbusiness that is not 
conducted by Duke, its subsidiaries or the Duke Joint Ventures as of the date ofthis Agreement or extcnds any line of business of Duke, its subsidiaries or  the 
Duke Joint Venturcs into any geographic region outsidc of the continental United Slates or Canada in which Duke, its subsidiaries or the Duke Joint Ventures 
do not conduct business as of the datc of this Agrecmcnt, or (C) any such acquisition or  capital expenditure is reasonably likely, individually or in thc 
aggregate, to materially delay the satisfaction oFthe conditions set forth in Section 6 02(d) or Section 6.03(d) or prevent the satisfaction of such Conditions. 

. 

(I) PisDositions Except for (x) dispositions sct forth in Section 4 02(f)  ofthe Duke Discbiurc Letter, 0.) dispositions ofohso~etc equipment or assets or 
dispositions ofassets being replaced, in each casc in the ordinary course ofbusiness consistent with past practice, and (z) dispositions by Duke or its 
subsidiaries of its assrls in accordance with the terms of restructuring and divestiturc plans mandatcd or approved by applicable local or slate regulatory 
agcncies, Duke shall not, nor shall i t  permit any ofits subsidiaries to. sell, lease, grant any security interest in or otherwise dispose of or encumber any of its 
assets or propcnies if (A) the aggregate value of all such dispositions exceeds or may exceed S300,000,000 (no more than S 150,000,000 of which may be for 
any disposition or series of related dispositions of any person, asset or properly located outside the United States) For the purposes of this Section 4.02(g, the 
value of any disposition or series of related dispositions shall mean the greater of (i) the book value or (ii) the sales price, in each case ofthe person, asset or 
propeny which is the subject of such disposition and, in each case, together with the indebtedness and amounts paid for negative energy price risk 
management positions transferred by Duke or its subsidiarics in connection with such disposition. 

(9) Indebtedness Except as disclosed in Section 4 D2&) of the Duke Disclosure Letter. Duke shall not, nor shall it permit any or its subsidiaries to, 
(A) incur or guarantee any indebtedness or enter into any "keep well" or other agreement to maintain any financis1 condition of another person or enter into 
any arrangemcnl having the economic cffect of any of the foregoing (including any capital leases, "synthetic" leases or conditional sale or othcr title retention 
agreements) other than (i) shon-term indebtedness incurred in the ordinary course of business, (ii) leners or credit obtained in the ordinary course of business, 
(iii) borrowings under Duke's or its subsidiaries' existing credit facilities (or replacement facilities permitted by this Section 4.02(g)) but only to the extent the 
commercial paper market is unavailable 10 Duke upon reasonable terms and conditions, and as ID which borrowings Duke agrees Io notify Progress promptly 
following the consummation thereof, (iv) indcbtcdness incurred in connection with the rebnding or refinancing of existing indebtcdness (x) at maturity or  
upon final mandatory redemption (without the need for the occurrence of any special event) or (y) a la  lower cost offunds, (v) indebtedness incurred to 
finance acquisitions permined pursuant to Section 4.OZ(e) or indebtedness assumed pursuant thereto, (vi) other indebtedness in an aggregate principal amount 
not 10 exceed $500,000,000 outstanding a t  any time. (vii) guarantees or othcr credit support issued pursuant lo energy price risk management or marketing 
positions established prior 10 the date of this Agreement, (viii) in addition 10 the guaranIees or other credit support contemplated by subsection (A)(vii) of this 
Section 4 02(g), additional guarantees or other credit suppon issucd in connection with energy price risk management or marketing activities in the ordinary 
course of business and (ix) indebtedness owed to any direct or indirect wholly-owned subsidiary of Duke, or, in the case of a 
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subsidiary of Dukc, to Duke o r  (B) make sny loans or advances to any other person, other than (i) in the ordinary course of business consistent with past 
practice, (ii) to any direct or indircct whollyilwned subsidiary of Duke, or, in the case of a subsidiary of Duke, to Duke or (iii) as  required pursuant to any 
obligation in effect as of the date of this Agreement. 

(h) Markctine ofEnerPv- Enerw Price Risk Manaeement. Except as disclosed in Section 4.02(h) of ihe Duke Disclosun: Lener. Duke shall not, nor 
shall it permit any or its subsidiaries to, (i) permit any matcrid change in policies governing or otherwise relating IO energy price risk management or 
marketing of energy other than as a result of acquisitions or capital expenditures permitted pursuant to Section 4.02(e) or (ii) enter into any physical 
commodity transactions, exchange-traded lutures and options transactions, over-the-counter lransaclions and derivnlives thereof or similar tmnsactions other 
than as permitted by thc Duke Risk Management Guidelines. 

(i)  Emolovee BenefiB. Except as required by law, or the terms of  any collective bargaining agreement or any Duke Employee Benefit Plan, or as  
discloscd in Section 4.02(i) of the Dukc Disclosurc Lcttcr or os otherwise cxpressly pcnitted by this Agreement. Duke shall not, nor shall i t  permit any of its 
subsidiaries to, enter into, adopt, amend or tcminate any Duke Employee Benefit Plan, or other agreement, arrangement, plan or policy between Duke or one 
of its subsidiaries and one or more of its directors, officers or employees (other than any amendment that is immaterial or administrative in nature), or, except 
lor normal increases in the ordinary course of business consistent with past practice, increase in any manner the compensation or fringe bcnefits of any 
director, executive officer or other employee, or, except for normal payments in the ordinary course of business consistent with past practice, and the award of 
annual bonuses on the terms and conditions set forth in Section 4 0Z(i) of the Duke Disclosure Letter, pay any benefit not required by any plan or amngement 
in effect as of the date of this Agreement; provided. however, that the foregoing shall not restrict Duke or its subsidiaries from fi)  entering into or making 
available to newly hired officers and employees or to officers and employees in the context of  promotions based on job performance or workplace 
requirements in the ordinary course of business consistent with past practice, plans, agreements, benefits and compensation arrangements (including incentive 
grants) that have, consistent with past practice. been made available to newly hired or promoted officers and employees. (ii) cntcring into severance 
agreements with, or adopting severance plans in the ordinery course of business consistent with past practice for, employees who are not esecutivc officers in 
connection with terminations of employment ofsuch employees. or (iii) entering into or amending collective bargaining agrcements with existing collective 
bargaining representatives o r  newly certified bargaining units regarding mandatory subjecls ol'bargaining under applicable law.. in each case in a manner 
consistent with past practice to the extent psrmined by law. 

(j) [Intentionally Reserved.] 

(k) Accounting Duke shall not, nor shall it permit any of i ts  subsidiaries to, m3ke any changes in its accounting methods materially affecting the 
reported consolidated assets, liabilities or results ofoperalions olDuke, except as required by law or GAAP. 

(I) Insursnce., Duke shall, and shall cause iu subsidiaries to, maintain with financially responsible insurance companies (or  through self-insurance, 
consistent with past practice) insurance in such amounts and against such risks and losses as are customary for companies engaged in their respective 
businesses to the extent available on commercially reasonable terms. 

-49- 



(m) Taxes Except as could not reasonably be expected to have a material adverse effect on Duke, Duke shall not, nor shall it permit any of its 
subsidiarirs to, (i) settle any claim. action or proceeding relating to Taxes or (ii) make any Tax election (this clause (m) being the sole provision of this 
Section 4.02 governing Tzv matters). 

(n) Release of Claims. Exccpt as disclosed in Section 4 OZ(n) or  the Duke Disclosure L.etter and except with respect to any settlements or agreements 
with or before any Govemmen!al Authorities in the ordinary course of business, Duke shall not, and shall not permit any of its subsidiaries to, waive, release, 
assign, settle or compromise any claim, action or proceeding against Duke or any of its subsidiaries, other than waives. releases. assignments, settlements or 
compromises thal (x) with respect to the payment ofmonetary damages, involve only the payment of monetary damages (A) equal to or less than the amounts 
specifically reserved with respect thereto on the balance sheet ils o f  December 31,2009 included in the Dukc SEC Documents or (B) that do not evceed 
$30,000.000 individually or $100,000,000 in the aggregate during any consecutive twelve-month period, and (y) with respect to any non-monetary terms and 
conditions therein, impose or require actions that would not reasonably be expected individually or in the aggregate to have a material adverse effect on Duke. 

(0) Contracts. Except as permitted by Section 4.0Z(i), Duke shall not. nor shall it permit any of its subsidiaries to, (i) enter into any Contract that would 
materially restrict. after the Effective Time, Duke and its subsidiaries (including the Surviving Corporation and its subsidiaries) with respect to engaging or 
competing in any line of business or in any geographic area or (ii) waive, release, or assign any material rights or claims under, or materially modify or 
terminate any Contract that is material to Duke and its subsidiaries, taken as a wholc, (A) in any manner that is materially adverse to Duke or (l3) which would 
prevent or materially delay the consummation of b e  Merger and the other transactions contemplated by this Agreement, it being understood and agreed that 
the resmction on material modifications and terminations in clause (ii)(A) shall no1 apply with respect lo any Contract permitted lo be entered into under 
clsuse (e), (0, (g). (h) or (n) of this Section 4.02 

Section 4.03 No Solicitation bv Proeress. (a) Except as expressly permitted by this Section 4.03, Progress shall not, nor shall it permit any of its 
subsidiaries to, nor shall it authorize or permit any of its directors, officers or employees to, and shall use its reasonable best efforts to cause any investment 
banker, financial advisor, attorney, accountant or otherrepresentative retained by it or any of its Subsidiaries not to, directly or indirectly, (i) solicit, initiate or 
knowingly encourage (including by w3y of fiimishing information), o r  lokc m y  other action designed to facilitate, any inquiries or the making of any proposal 
that constitutes a Progress Takcover Proposal or (ii) participate in any negotiations or substantive discussions regarding any Progress Takeover Proposal; 
provided, however, that if, at any time prior to receipt of the Progress Shareholder Approval (the "Proeress A d c a b l e  Period"), the Board of Directors of' 
Progress delermines in good faith, after consultation with its legal and financial advisors, that a Progress Takeover Proposal that did nor result from 3 breach 
(other than in imniaterial respects) of  this Section 4 03(a) is, or is reasonably likely to result in, a Progrcss Supenor Proposal (as defined in Section 4 03(b)), 
and subject to providing prior written notice of its decision to take such action to 
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Duke and compliance with Section 4 03(c), Progress may ( x )  furnish information with respect to and provide access IO the propcrtics, books and records of 
Progress and its subsidiaries to the person making such proposal (and its representatives) pursuant to a customaly confidentiality agreement conlaining ternis 
no less favorable to Progress with respect to confidentiality than those set forth in the Confidentialiry Agreement (the "c-) dnted 
July 29,2010, behveen Duke and Progress (e, that such confidentiality agrcemcnt shall not in any way rcstrict Progrcss from complying with i& 
disclosure obligations under this Agreement, including with rcspcct to such proposal) and (y) participate in discussions or negotiations regarding such 
proposal. Progress, its subsidiaries and their rcpresentatives immediately shall cease and cause to be terminated any existing activities. discussions or 
negotiations wilh any parties with respect to any Progrcss Takeover Proposal. For purposes ofthis Agreement, "Prowess Takeover Proposal" means any bona 
fidc inquiry. proposal or offer from any person relating to (i) any direct or indircct acquisition br purchase of a business that constitutes 20% or morc ofthc 
net revenues, net income or the asscts (including equity sccurjties) or  Progrcss and its subsidiaries, taken as a whole (a "Proercss Material Business"). (ii) any 
direct or indircct acquisition or purchase of 20% or more of any class of voting sccuritics of Progress or any subsidiary of Progrcss owning, operating or 
controlling a Progress Material Business, (iii) any tender offer or cnchangc offcr that ifconsummated would m u l t  in any pcrson beneficially owning 20% or 
more of any class ofvoting securities of Progrcss, or (iv) any merger. consolidation, business combination, recapitalization, liquidation, dissolution or similar 
transaction involving Progress or any subsidiary ofProgress owning, operating or controlling a Progress Material Business, in each case othcr than the 
transactions contcmplatcd by this Agreement. Notwithstanding the foregoing and provided that Progrrcs has othcnvisc complied with this Section 4 03(a), 
nothing in his Scction 4 03(a) shall prohibit Progress or its directors, officers, employecs. rcprcsentativcs or agents from contacting in writing any person who 
has made a Progrcss Takeover Proposal after the date of his Agreement solely to request thc clarification of the terms and conditions thereof to the exlent 
necessary to permit it to determine whether the Progress Takeover Proposal is, or is reasonably likely to result in. a Progress Superior Proposal. 

(b) Except ns conteniplated by this Section 4 03, neither the Board of Directors of Progrcss nor any comrnil~ee thereof shall (A) withdraw or modify, or 
propose publicly to withdraw or modify, in a manner  adverse to Duke, thc approval or recommendation to Progress's sharcholdcrs by such Board of Directors 
or such committee o f  this Agreement or the Mcrger, (B) approve or rccommend. or propose publicly 10 approve or recommend, any Progress Takeover 
Proposal, or (C) cause Progress to cnter into any letter of intent, agreement in principle, acquisition agreement or other similar agreement (each, a "Proeress 
Acouisition Aercemcnt") related to any Progress Takeover Proposal Notwithstanding the foresoing: 

(i) in response to a Progress Takeover Proposal that did not result from a breach (other than in immaterial respects) of Section 4 03(a), during thc 
Progress Applicable Period, the Board of Directors of Progress may, if i t  determines in good faith, after consulting with outside counsel, that the failure lo 
rake such action would be reasonably likely to result i n  a breach of the Board of Directors'liduciiry obligations under applicable law, (A )  withdraw or 
modify, or propose publicly to wilhdraw or modify, the approval or recommendation by such Board of Directors or any committee thereof of this Agreemcnl 
or the Merger, (B) opprove or rccommend. or propose to approve or recommend, any Progress Supcrior Proposal, or (C) terminate this Agreement pursuant to 
Seclion 7.0 1 (d), but only iftcr ( 1 )  in the cost of each of clauses (B) or (C), 
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such Board of Directors has determined in  good laith h a t  such Progress Takcover Proposal constitutes a Progress Superior Proposal, and ( 2 )  in the case of 
clause (C), (I) Progress has notified Duke io writing of the determination that such Progress Takeover Proposal constitutes a Progrcss Superior Proposal and 
(11) at lcast five business days following receipt by Duke of such notice, h e  Board of Directors ofprogress has determined that such Progress Superior 
Proposal rema.ins a Progress Superior Proposat; provided, howeve[, that in the event that any such Progress Takeover Proposal is thereafter modified by the 
person making such Progress Takeover Proposal and the Board of Directors determines pursuant Io clause (C) lo terminate this Agreement pursuant to 
Section 7.01(d), Progress shall again comply with clauses (I) and (10 of this pangraph (b)(i) except that the five business-day period shall be reduccd to hvo 
business days; and 

(ii) in circumstances other than in response to a Progress 'Takeover Proposal as provided in Section 4 03(b)(i), during the Progress Applicable 
Period, the Board of Directors of Progrcss may, if it dctermincs in good faith, after consulting with outside counsel, that the failure to take such action would 
be reasonably likely to rcsult in a breach of the Board of Directors' fiduciary obligations under applicable law, withdraw or modify, or propose publicly to 
withdraw or modi@, the approval or recornmendation by such Board of Directors or any committee thereof of this Agreement or the Merger, but only after 
( I )  Progress has notified Duke in writing that the Board of Directors of Progress is prepared to make the determination set forth in this clause (ii) setting forth 
the reasons thereror in reasonable detail, (2 )  for a period OF five business days following Duke's receipt o f  the nolice set forth in clause (I)  of this sentence (or, 
if the period from the time of receipt by Duke of such notice to the Progress Shareholders Meeting shall be less than five business days, for such lesser 
pcriod). Progress negotiatrs with Duke in good faith to make such adjustmen= to the terms and conditions of this Agreement, the Merger and the other 
uansactions contempl3ted hereby as would enable the Progress Board of Directors to proceed with is recommendation of this Agreement and the Merger and 
(3) at the cnd of such live-business day period (or such lesser period, as the case may be, in accordance with this clouse (ii)) the Board of Directors of 
Progress niaintains its determination dcscribcd in  this clause (ii) (after taking into account Duke's proposed adjustments, ifany, to the terms and conditions of 
this Agreement, the Merger and the other transactions contcmplated hereby). 

For purposes ofthis Agreement, "Prowess Superior Proposal" means any written Progress Takeovcr Proposal that thc Board of Directors of Progrcss 
determines in good faith (after consultation with a financial advisor of nationdly recognized reputation) to be more favorable (taking into account (i) all 
financial and strategic considerations, including relevant legal, finarlcial, regulatory and other aspects of such Progress Takeover Proposal and the Merger and 
the other transactions conlemplated by h i s  Agreement deemed relevant by the Board of Directors, (ii) the idenlily of ihe third party making such Progress 
Takeover Proposal, and (iii) the conditions and prospects for completion of such Progress Takcover Proposal) to Progress's shareholders than the Merger and 
the other transactions conternplated by this Agreement (taking into account all of the terms of any proposal by Duke to amend or modify the terms of the 
MerSer and the other transactions contemplated by this Agreement), except that (x) the references to " 2 0 %  in clauses (i). (ii) and (iii) ofthe definition of 
"Progress Takeover Proposal" in Section 4 03(a) shall each be deemed to be a reference to "50%. (y) a "Progress Takeover Proposal" shall only be deemed to 
refer to a transaction involving Progrcss, and not any of its subsidiaries or Progress Material Businesses alone, and (2) the rcferenccs to "or any subsidiary of 
Progress owning, operating or controlling a Progress Matcrial Business" in clauses (ii) and (iv) shall bc deemed to bc deleted. 
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-- -- 
(c) In addition to the obligations of Progress set forth in pangraphs (a) and (b) of this Section 4.03, Progress shall as promptly as practicable advise 

Duke, orally and in writing, or any Progress Takeover Proposal or of  any request for information relating to any Progress Takeover Proposal (and in any case 
within 4X hours of such request or the receipt ofsuch Progress Takcovcr Proposal), thc principal terms and conditions ofsuch request o r  Progress Takeover 
Proposal and the identity of the person making such request or Progress Takeover Proposal. Progress shall keep Duke informed in all material respects of the 
status and details (including amendments or proposed amendments) of any such request or Progress Takeover Proposal. Contemporaneously with any 
termination by Progress of this Agreement pursuant to Section 7.01(b)(i), Progress shall provide Duke with a w h e n  verification that it has complied with i,ts 
obligations pursuant to this Section 4 03(c) (oher than noncompliance which is immatcrial) 

(d) Nothing contained in this Agreement shall prohibit Progress or its Board of Directors or any committee thereof from (i) taking and disclosing to its 
shareholders a position contemplated by Rule I4e-2(a) promulgated under the Exchange Act or from making any disclosure to Progress's shareholders if, in 
the good faith judgment of the Board of Directors of Progress, afcr  consultalion with nutsidc counsel, failure so to disclose would be inconsistent with its o r  
Progress's obligations under applicable law or (ii) laking actions permitied by Section 4 Ol(f). 

Section 4 04 N o  Solicitalion bv Duke (a) Except as expressly permitted by this Section 4 04, Duke shall not. nor shall it pennit any of its subsidisrics 
to. nor shall i t  authorize or permit any of its directors, officers or employees to, and shall use its reasonable best efforts to cause any inveslment banker, 
financial advisor, attorney, accountant or other representative retained by it or any of its subsidiaries not to, directly or indirectly, (i) solicit, initiate or 
knowingly encounge (including by way of furnishing information), or take any other action designed to facilitate, any inquiries or the making of any proposal 
that constitutes il Dukc Takeover Proposal or (ii) participate in any negotiations or substantive discussions regarding any Duke Takeover Proposal; provided, 
however, that if. at any time prior to receipt of the Duke Shareholder Approval (the "Duke A~plieable Period"), the Board ofDirectors of Duke determines in 
good faith, after consultation with its legal and financial advisors, that a Duke Takeover Proposal that did not result from a breach (other than in immaterial 
respccts) o f  this Section 4 04(a) is, or is reasonably likely IO result in, a Duke Superior Proposal (as defined in Section 4.04(b)), and subject to providing prior 
written notice of its decision to take such action to Progress and compliance with Section 4 O-l(c), Duke may (x) lurnish information with respecl Lo and 
provide access to the properties, books and records of Duke and its subsidiaries to the person making such proposal (and its representatives) pursuant to a 
custom3ly confidentiality ngreement containing temis no less favorable IO Duke with respecr to confidentiality than those set forth in the Confidentiality 
Agreement (provided, that such confidentiality agreement shall not in any way resviet Duke from complying with its disclosure obligations under this 
Agreement, including wirh respect to such proposal) and (y) participate in discussions or negotiations regarding such proposal. Duke, its: subsidiaries and their 
representatives immediately shall cease and cause to be terminated any existing activitics. discussions or negotiations with any parties with respect IO any 
Duke Takeover Proposal. For purposes of this Agreement, "Duke Takeover Pr@ means any bona fide inquiry, proposal or offer from any person relating 
to ( i )  m y  dircct or indirect acquisition or purchase of a business that constihitcs 20% or more of the net revenues, net income or the assets (including equity 
securitics) of Duke and its subsidiaries, taken as a whole (a "Duke Material 
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Business”), (ii) any direct or indirect acquisition or purchase of 20% or more of any class of voting securities of Duke or any subsidiary of Duke owning, 
operating or controlling a Duke Material Business, (iii) any tender offer or exchange offer that if consummated would result in any person beneficially owning 
20% or more of  any class of voting securities of Duke, or (iv) any merger, consolidation, business Combination, recapitalization, liquidation, dissolution or  
similar transaction involving Duke or any subsidiary of Duke owning, operating or controlling a Duke Material Business, in each case other than the 
transactions contemplated by this Agreement. Notwithstanding the foregoing and provided that Duke has otherwise complied with this Section 4 04(a), 
nothing in Illis Section 4 04(a) shall prohibit Duke or ~ L S  directors, officers, employees, representatives or  agents from contacling in writing any person who 
has madc a Duke Takeover Proposal after the date ofthis Agreement solely to request the clarification of the terms and conditions thereofto the extent 
necessary to permit it to determine whether the Duke Takeover Proposal is, or is reasonably likely to result in, a Duke Superior Proposal. 

(b) Except as contemplated by this,Section 4.04, neither the Board of Directors ofDuke nor any committcc thereof shall (A) withdraw or modify, or 
propose publicly to wilhdrdw or modify, in a manner adverse to Progress, the approval or repommendation to Duke’s shareholders by such Board of Directors 
or such commitlee ofihe Duke Share Issuance or Duke Chnner Amendment, (B) approve or recommend, or propose publicly to approve or recommend, any 
Duke Takeover Proposal, or (C)  csuse Duke to enter into any letler of intent. agreement in principle, acquisition agreement or oiher similar agreement (each, a 
”Duke Acquisition Ar?reernent”) related to any Duke Takeover Proposal. Notwithstanding the foregoing: 

(i) in response to a DukeTakeover Proposal that did not result from a breach (other than in immaterial respects) of Section 4 04(n), during the 
Duke Applicable Period, the Board of Directors ofDuke may, i f i t  determines in good faith, aAer consulting with outside counsel, that the failure to take such 
action would be reasonably likely to result in a breach of the Board of Directors’ fiduciary obligations under applicable law, (A) withdraw or modify, or 
propose publicly to withdraw or  modih. the approval or recommendation by such Board of Directors or  any committee thereof of  the Duke Share Issuance or 
Duke Charler Amendment, (B) approve or recommend, or propose to approve or recommend, any Duke Supenor Proposal, or (C) terminate this Agreement 
pursuant to Section 7 OI(0, but only after ( I )  in the case of each o f  clauses (B) or (C), such Board of Directors has determined in good faith that such Duke 
Takeover Proposal constitutes a Duke Superior Proposal, and (2) in the case of clause (C), (I) Duke has notified Progress in  writing of the determination that 
such Duke Takeover Proposal constitutes a Duke Superior Proposal and (11) at least five business dnys following receipt by Progress of  such nolice, the Board 
of Directors of  Duke has determined that such Duke Superior Proposal remeins a Duke Superior Proposal; provided, however, that in the event that any such 
Duke Takeover Proposal is therealter modified by the person making such Duke Takeover Proposal and the Board ofDirectors determines pursuant to clause 
(C) Io tcrminatc this Agreement pursuant to Section 7 Ol(f), Duke shall again comply with clauscs ( I )  and (11) of this paragraph (b)(i) except that the five 
business-day period shall be reduced to two business days; and 

(ii) in circumsimccs other than in rcsponsc to a Duke Takeover Proposal 3s provided in Section 4.04(b)(i), during the Duke Applicable Period. 
the Board of Directors of Duke may, if it determines in good faith, after consulting with outside counsel. that thc failure to take such action would be 
reasonably likely to result in 3 breach of the Board of Directors’ fiduciary 
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obligations under applicable law, withdraw or modify, or propose publicly to withdraw or modi&, the approval or recornmendation by such Board of 
Directors or any committee thereofof the Duke Share Issuance or Duke Cliamr Amendment, but only after ( I )  Duke has notified Progress in writing that the 
Board of Directors of Duke is prepared to make the determination set forth in this clause (ii) setting forth the rwsons therefor in reasonable detail, ( 2 )  for a 
period of five busincss days following Progress's receipt of the notice set forth in clause (1) of this sentence (or. ifthe period From the time of reccipt by 
Progress of such notice to the Duke Sh3reholders Meeting shall be less than five business days. for such lesser period), Duke negotiates with Progress in good 
faith to make such adjustments to the terms and conditions ofthis Agreement. the Merger and the other bansactions contemplated hereby as would enable the 
Duke Board of Directors to procccd with its recommendation of the Duke Share Issuance and the Duke Chartcr Amendment and (3) at the end of such five- 
business day pcriod (or such lcsscr period, as the case may be, in accordance with this clause (ii)) thc Board of Dircctnrs of Duke mainwins its determination 
described in this clause (ii) (after laking into account Progress's proposed adjustments, i i  any, to the terms and conditions of this Agreement, the Merger and 
the other lransactions contemplated hereby) 

For purposes of this Agreement, a "Duke Suaerior Pronosal" means any written Duke Takeover Proposol th3l the Board of Directors orDukc 
determines in good faith (sftcr consulwtion with a financial advisor of nationally recognized rcput3tion) to be more favorable (taking into account ( i )  all 
financial and strategic considerations, including relevant legal, financial, regulatory and other aspects of such Dukr Takeover Proposal and the Merger and the 
othcr tnnsactions contcmplotcd by this Agreement deemed relevant by the Board ofDircctors, (ii) the identity of the third party making such Dukr Takeover 
Proposal. and (iii) the conditions and prospects for completion of such Duke Takzover Proposal) to Duke's shareholders than the Merger and the other 
transactions contzmplated by this Ayrcment (taking into account all of the terms of any proposal by Progress to amend or modify the ternis of the Merger 
and the other transactions contemplated by this Agreement), except that (a) [he references to "20%" in clauses [i). (ii) and (iii) of the definition of "Duke 
Takeover Proposal" in Section 4 04(a) shall each be deemed tdhe  a reference to "50%", (yj a "Duke Takeover Propossl" shall only be deemed to refer to a 
transaction involving Duke. and not any of i t s  subsidiaries or Duke M31erial Businesses done, and [z) the references IO "or any subsidiary of Duke owning, 
operating or controlling 2 Duke Material Business" in clauses (ii) nnd (iv) shall be deemed to be deleted. 

(c) In addition to the obligations ofDuke set forth in paragraphs (a) and (b) of this Section 4 04, Duke shall as promptly as practicable advise Progress. 
orally and in writing, of any Duke Takeover Proposal or o f  any request for information rclating to any Duke Takeovcr Proposal (and in any case within 48 
hours of such request or the reccipt of such Duke Takeover Proposzl), the principal ternis and conditions of such request or Duke Takeover Proposal and the 
idcntity of the person making such request or Duks Takeover Proposal. Duke shall keep Progress inrormcd in all ninterial respects of the status and details 
(including amendments or proposed amendments) of any such rcqucst or Dukc Takeover Proposal Contcmporancously with any termination by Duke of this 
Agreement pursuant to Section 7.01(b)(i)% Duke shall provide Progress with a written verification that i t  hos complied with its obligations pursuant to this 
Section 4 04(c) (other than noncompliance which is immaterial) 

(d) Nothing contained in this Agreemenr shall prohibit Duke or its Board ofnirzctors or any commitrec rhcreof tiom (i) taking and disclosing to its 
shareholders a position contemplated 
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by Rule 14e-Z(a) promulgated under the Exchange Act or From making any disclosure to Duke's shareholders if, in the good faith judgment of thc Board of 
Directors of Duke, after consultation with outside counsel, failurc S O  to disclose would bc inconsistent with iis or Duke's obligations undcr applicable law or 
(ii) taking actions permitted by Section 4 OZ(1). 

Section 4 05 Qthcr Actiom, Each of Progress and Duke shall use its reasonable best efforts not to, and shall usc its reasonable best efforts not to permit 
any of its respective subsidiaries to. take any action that would, or that could reasonably be expected IO, result in (i) any of the representations and warranties 
ofsuch p a w  set forth in this Agrccment that is qualified as to materiality or material adverse elTect bcconiing untnie, (ii) any of such representations and 
warranties that is not so qualified becoming untme in any material respect, or (iii) any condition to thc Merger set forth in Article VI not being satisfied. 

Scction 4.06 Coordination of Dividends. From the date of this Agreement until the Effective Time, Duke and Progress shall coordinate with each other 
regarding the declaration and payment of dividcnds in respect of the shares of Progress Common Stock and Duke Common Stock and the record dates and 
payment dates rclnting thcrcto, it being the intention ofProgrcss and Duke that no holder of Progress Common Stock or Duke Common Stock shall rcceive 
hvo dividends, or fail to receive one dividend, for any single calendar quarter with respect to its shares of Progress Common Stock or Duke Common Stock 
(including Duke Common Stock issued in connection with the Mcrger), as the case may be. In furtherance of  and without limiting the generality of the 
foregoing. if at the timc that Progress would othenvise declare a regular quarterly cash dividend pursuant IO Section 4.Ol(c)(i)(A) the parties expect the 
Closing Date to occur during the period o f  time from and after the record date for such Progress dividend and prior to thc record date for the next subsequent 
regular quarterly cash dividend of Duke, the parties shall coordinate to reduce the amount of such Progress dividend lo tin amount reasonably calculated lo 
cfrectuate the intent of the parties described in the first sentence of this Section 4 06. In the event (a) the Closing Date would. in the absence of this 
Section 4.06, occur after the record date for the  last regular quarterly cash dividend of Progress prior to the Closing Date and prior to the record date for the 
next subscqucnt regular quarterly cash dividend of Duke and @) such last recent Progress regular quarterty cash dividend occurring prior to the Closing shall 
not hnve been rcduced os contemplated by the preceding sentence, Duke shall be permitted to (i) declare and pay a special dividend to Duke stockholders 
immediately prior to the Closing in an amount reasonably calculated to effectuate the intent ofthe parties described in the first sentence of this Section 4 06 or 
(ii) subject to the prior written consent of Progress (which consent shall not be unreasonably withheld), postpone the Closing to a date no later than one 
business day aftcr thc record date for the next succeeding regular quarterly cash dividend of Duke (in which event Progrcss shall be permimd LO declare and 
p3y a spccial dividend immcdintcly prior to the Closing in an amount reasonably calculatcd IO effcctuate the intent of the partics described in the first sentence 
ofthis Section 4.06, and neither p m y  shall be entitled IO terminate this Agreement pursuant to Section 7 Ol(b)(i) during the period of such postponement). 

-56- 



ARTICLE V 

= ADDITIONAL AGREEMENTS 

Section 5.01 Prcoaration of the Form S-4 and the Joint Prow Statemen!: Shareholders Meetings. (a) As soon as practicable following the date of this 
Agreement, Progress and Duke shall prepare and file with the SEC the Joint Proxy Statcmcnt and Duke shall prcparc and file with the SEC the Form 5-4, in 
which the Joint Proxy Statement will be included. The Joint Proxy Statement and Form S 4  shall comply as to form in all material respects with the npplicable 
provisions of the Securities Act and the Exchange Act and the rules and regulations thereunder Duke shall use i ts reasonable best efforts, and Progress will 
reasonably cooperate with Duke i n  such efforts, to have the Form S-4 declared effective under the Securities Act as promptly a s  practicable after such filing 
and to keep the Form S-4 effective as long as necessary to consummate the Merger and other transactions contemplated hereby Progress will usc its 
reasonable best efforts to cause the Joint Proxy Stammnl to be niailed to Progress's shareholders, and Duke will use i t s  reasonable best efforts lo cause the 
.Joint Proxy Statement to be mailed to Duke's shareholden, in each case as promptly as practicable after the Form S-4 is declared effective under the Securities 
Act Duke shall also take any aclion requircd to be taken by it under any applicable state or provincial securities laws in connection with the issuance of Duke 
Common Stock in  tlie Merger and each party shall Fumirh all information concerning itself and its shareholders as may be reasonably requested in connection 
with any such action. Each party will advise the others, promptly after it rcceivcs notice thereof, of the time wlicn thc Form S 4  has become effective or any 
supplement or amendment has been filed, the issuance or any stop order, the suspension of the qualification of the Duke Common Stock issuable in 
connection with the Merger for offering or sale in any jurisdiction, or any request by ihe SEC for amendment of the Joint Proxy Statement or the Form S-4 or 
comments thereon and responses thereto or requests by the SEC for additional inronation If prior to the Effective Time any event occurs with respect to 
Progress, Duke or any subsidiary o f  Progress or Duke, respectively. or any change DCCUTS with respect 10 infomiation supplied by or on behalf of Progrcss or 
Duke, respectively. for inclusion in the Joint Proxy Statement or the Fomi S-4 lhat, in each case, is required to be described in an amendment of, or a 
supplement to, the Joint Proxy Statement or the Form 54, Progress or Duke, as applicable, shall promptly notify the other of such event, and Progress or 
Duke, as  applicable, shall cooperate with the other in the prompt filing with the SEC of any necessary amendment o r  supplement to the Joint Proxy Statement 
and the Form '3-4 and. as required by law, in disseminating the information contained in such ainendmcn~ or supplement to Progress's shareholders and to 
Duke's sharcholders; provided that no amcndment or supplement lo the Joint Proxy Statement or the Fomi S-4 shall be filed by either party, and no material 
correspondence with the SEC shall be made by either p3rty, without providing the other party a reasonable opportunity to review and comment thereon. 

(b) Progress shrill, as soon as reasonably practicable following the date ofthis Agrecmenl duly call. give notice of, convene and hold a meeting of its 
shareholders (the "Progress Shareholders Meetin?") for the purpose of obtaining the Progress Shareholder Approval and any other maners required under 
applicable law to be considered at the Progress Shareholders Meeting. Without limiting the generality of the foregoing. Progress agrees that unless this 
Agreement i s  terminated pursuant to Section 7.01, its obligations pursuant to the first sentence of lhis Section S.OI@) shsll not be affected by (i) the 
commencement, public proposal, public disclosure or 
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communication to Progress of any Progress Takeover Proposal, (ii) the withdrawal or modification by the Board of Directors of Progress o f  its approval or 
recomnicndation to Progress's shareholders of this Agreement, the Merger or the other transactions contemplated hereby, or (iii) the approval or 
rccommcndation of any Progress Superior Proposal. Notwithstanding any of the events set forth in clauses (i), (ii) and (iii) of the immediately preceding 
sentence, in thc event Progress Fulfills its obligations pursuant to this Scction 5.01 @) and the Progress Shareholdcr Approval is not obtained at the Progrcss 
Shareholders Meeting, Duke shall not thcreafter have the right to terminate !his Agreement pursuant to Sections 7 Ol(h)(i) as a rcsult of the Board of Directors 
of Progress (or nny committee thcreof) having, pursuant to Section 4 03@)(ii), withdrawn or modified, or proposed publicly to withdraw or modify, the 
approval or recommendation by such Board of Directors of this Agreement or the Merger; provided Duke shall retain all other rights lo terminate this 
Agreement set forth in  Section 7 01 

(c) Duke shall, as soon as reasopably practicnble following the date of this Agreement, duly call, give notice of, convene and hold a meeting of its 
shareholders (the "Duke Shareholders Meeting") for !he purpose of obtaining the Dukc Shareholder Approval 3nd any other matters required under applicable 
law to be considered ar the Duke Shareholders Merting. Without limiting the generality of the  foregoing, Dukc agrees that unless this Agreement is 
terminated pursuant to Section 7.01, its obligationspursuant to the first sentence of this Section S.OI(c) shall not be affected by (i) the commencement, public 
proposal. public disclosure or communication to Duke of any Duke Takeover Proposal. (ii) the withdrawal or modification by the Board of Directors of Duke 
of its approval or rcconlmeridation to Duke's shareholders of the Duke Share lssuancr and the Duke Charter Amcndment. or (iii) rhc approval or 
rccon~mcndation of 3ny Duke Superior Proposal. Notwithstanding any of the events set fonh in c l ~ u s e s  (i). (ii) and (iii) of the immediately preceding 
sentence, in the event Duke fulfills its obligations pursuant to this Section S Ol(c) and the Duke Shareholder Approval is not obtained at the Duke 
Shareholders Meeting, Progress shall not thereafter have the right to remiinate this Agreement pursuant to Section 7.01 (g)(i) as a result of the Board of 
Directors of Duke (or any committee thereof) having, pursuant to Section 4,04[%)(ii), withdrawn or modified, or proposed publicly to withdraw or modify, the 
approval or recommendation by such Board ofDirectors of this Agmcnient or the Duke Merger, provided Progress shall retain all other rights lo terminate 
this Agrecnicnt set forth in Section 7.01. 

Subject to receipt of the Duke Shareholder Approval, on or bcfore the Closing Date and prior IO the Effective Time. Duke shall file with the Secretary 
of State of the State of Delaware a Ccrtificale of Amendment to the Amended and Rcstated Certificate of Incorporation of Duke providing for, after prior 
consultation with Progress, a I-for-? or I-for-3 reverse stock split with respect to the Duke Common Stock (the "Duke Charier Amendment"), such Certificate 
of Amendmcnt to become effective on the Closing Date prior to the filing orthe Articles or Merger with the Secretary of State of the State ofNorth Carolina. 

(d) Progress and Duke will use their reasonable best efforts to hold the Duke Shareholders Meeting and the Progress Shareholders Meeting on the s3me 
date and as soon as practicable ahcr thc date of this Agrcement 

Section 5 02 Letters of Duke's Accountmts Duke shall use its reasonable best effons to causc lo be delivered to Progress two letters from Duke's 
independent accountants, one datcd a 
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date within two business days before the date on which the Form S 4  shall become effective and one dated a date within two business days before the Closing 
Datc, each addressed to Progress, in form and substance reasonably satisfactory to Progress and customary in scope and substance for comfort letters 
delivercd by independent public accountants in connection with registntion statements similar to the Form S-4. 

Section 5 03 Lcttcrs of Proeress's Accountants. Progress shall use its reasonable best cffom to cause 10 be delivered to Dukc two leltcrs From Progress's 
independent accountants, onc datcd a date within two business days before the date on which the Form S-4 shall become effective and one dated a date within 
two business days before the Closing Date, each addressed to Duke, in form and substance reasonably satisfactory to Duke and customary in scope and 
substance for comfort letters delivered by independent public accountants in connection with registntion statements similar to the Form 5-4. 

Section 5 04 Access to Information; Erfcct of Review. 

(a) Access Subject to the Confidentislity Agreement, to the extent permitted by applicable law, each o f  Progress and Duke shall, and shall caose each 
o l  its respective subsidiaries to, and, so long as consistent with its confidentiality obligations under its applicable agreements, shall use its respective 
reasonable best elforts to cause the Progress Joint Ventures and Duke Joint Ventures, respectively, to, afford to the oher  pany and lo the officers, employccs, 
accountants, counsel, financial advisors and other rcprcscntativrs of such other party reasonable access during normal business hours during the period prior 
to the Effective Time to all thcir rcspcctivepropeilies, books, contracts, commitments, personnel and records and, during such period, to the extent permitted 
by applicable law, each of Progress and Duke shall. and shall cause each of its respective subsidiaries to, and, so long as consistent with its confidentiality and 
other controclunl obligations under its applicable agreements, shall use its respective reasonable best efforts to cause h e  Progress Joint Ventures and Duke 
Joint Ventures, respectively, to, (i) confer on a regular and frequent basis with one or more representatives of the other party to discuss material operational 
and regulatory matters and the general status ofits ongoing ope.Ftions, (ii) advise the otherparty of any change or event that hss had or could reasonably be 
expected to hove a material adverse effect on such party, and ( 1 1 1 )  furnish promptly all other information concerning its business, properties and personnel. in 
each case as such other party may reasonably request; provided, howevcr, that no actions shall be taken pursuant to this Section 5 O.l(a) that would create a 
risk of loss or waiver of the attorney/client privilege, provided, further, that the parties shall use their respective commercially reasonable efforts to allow for 
access and disclosure of information in a nlanncr reasonably acccplablc to the parties that does not result in  thc loss or waivcr of the attorney-client privilege 
(which eFom shall include cntcriog into mutually acceptable joint defcnsc agreements betwccn thc partics if doing so would reasonably permit the disclosure 
of information without violating applicable law or jeoprrrdizing such attorney-client privilege). Notwithstanding the foregoing. if a party requests access to 
proprietary infomation of the othcr party, the disclosure of which would have a material adverse effect on the other party if the Closing were not to occur 
(giving effect to the requesting party's obligations under the Confidcntiality Agreement), such information shall only be disclosed to the extent reasonably 
agreed upon by the chief financial officers (or thcir designees) of Progress and Dukc. All information cxchangcd pursuant to this Scction 5 04(a) shall be 
subject to the Confidentiality Agreement. 
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___ 
(b) Effect of Review No review pursuant to this Section 5 04 shall have any effect for the purpose of determining thc accuracy of any representation or 

warranty givcn by any of the parties liereto to any of the other parties hereto 

Section 5 05 Rerulatorv Matters: Reasonable Besi Efforts 

(a) Repulatorv Aoprovals. Each party hereto shall cooperate and promptly prepare snd f i l e  all neccssary documentation, to effect all necessary 
applications, notices, petitions and filings, and shall use reasonable best efforts to take or causc to be taken all actions. and do or cause to be done all things in 
order to obtain a11 approvals and authorizations of all Governmental Authorities, necessary or advisable to consummate and make effective, in the most 
expeditious manner reasonably practicable, the Merger and the other transactions contemplated by this Agreement, including the Progress Required Ststutory 
Approvals and the Duke Required Statutory Approvals; provided, however, that Progress shall have primary responsibility for the preparation and filing of 
any rclated applications, filings or other materials with the FPSC and the NCUC and PSCSC, provided, furthcr, that Duke shall have primary responsibility 
for the preparation and filing of any related applications, filings or other materials with the PUCO, the IURC and the KPSC Progress shall have the right to 
revicw and approve in advance all characterizations ofthe information relating to Progress, on the one hand. and Duke shall have the right to review and 
approve in advance all characterizations of the information relating to Duke, on the other hand, in either case, [hat appear in any application, nolice, petition or 
filing made in connection with the Merger or the olher transactions contemplated by this Agreement. Progress and Duke agree that they will consult and 
coopcrate with each other with respect to the obtaining of all  such ncccssary approvals and authorizations o f  Governmental Authorities. 

(b) Reasonable Best Efforts. Subject to the terms and conditions set forth in'this Agreement, each of the panies hereto shall use its reasonable best 
cfforts (subject to, and in accordance with. applicable law) to fake, or cause to be taken, promptly all actions, and to do, or cause to be done, promptly and to 
assist and coopcrate with the other parties in doing, all lhings necessary, proper or advisable to consummate and make effective thc Merger and the other 
transactions contemplatcd by this Agreement, including (i) the obtaining of all necessary Consents or waivers from third parties and Governmental 
Authorities, ( i i )  the defending of any lawsuits or other legal proceedings, wliether judicial or administrative. challenging this Agreement or the consummation 
of the transactions contemplated by this Agreement. and (iii) the execution and delivery of any additional instruments necessary to consummate the 
transactions contcmplatcd by this Agrccmcnt For purposcs of this Agrccmcnt, "reasonable bcst effortr;" shall not include nor rcquire cither party or its 
subsidiaries to (A) sell, or agree to sell, hold or agree to hold separate. or otherwise dispose or agree to dispose ofany asset, in each case ifsuch sale, 
scpmt ion  or disposition or agreement with respect thercto would, individually OT in the aggregate, reasonably be expected to have a material adverse effcct 
on thc expected bmefits of the transactions contemplated by this Agreement to such party, or (B) conduct or agree to conduct its business in any particular 
manner i f  such conduct or agreement with respect thereto would, individually or in thc aggrcgatc, rcasonably be cnpccted to have a material adverse effect on 
the expected benefits of the transactions contemplated by this Agreenient lo such party. or (C) agree to any order, action or regulatory condition of any 
regulatory body, whether in an approval proceeding or mother regulatory proceeding, that, if effccted, would cause 3 material reduction in the expected 
benefits for such party's shareholders (for example, the parties expect their customers to participate in the 
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betietits of the transactions contemplated by this Agreement in amounts up to but not exceeding (x) [he benefits ofjoint system dispatch and he1 savings as 
they materialize in future fuel clause proceedings and (y) rates that are lower than they otherwise would have been 3s net merger savings materialize in future 
rate proceedings initiatcd in thc ordinary course of business) (any of the loregoing effects, a "Burdensome Effect"). 

(c )  Statc Anti-Takeover Statute$ Without limiting the generality of Section S.OS(b), Progress and Duke shall (i) take all aclion necessary to ensure that 
no state anti-takeover statute or similar statute or rcgulation is or becomes applicable to the Merger, this Agrccmcnt or any o f  thc other transactions 
contemplated by this Agreement and (ii) if nny state anti-takeover statute or similar statute or rcgulation bccomcs applicable to the Merger, this Agrecment or 
any other Lransaction contemplated by this Agreement. take all action necessary to e n s u e  that the Merger and the othcr transactions contemplated by this 
Agrecment may be consummated as promptly as reasonably practicable on the terms conternplated by this Agreenmenl and otherwise to minimize the cffcct of 
such statute or regulation on the Mcrgcr and the othcr transactions contemplated by this Agreement 

Section 5.06 Stock Options: Restricted Stock and Equity Awards: Stock Plnns. (a) At the Effective Time, each Progrcss Employee Stock Option, 
whether vested or iinvested. shall be converted into an option to acquirc, on thc sanx  terms and conditions as wcre applicnble under such Progress Employee 
S~ock Option, including vesting, a number of shares of Duke Common Stock equal to the number of shares of Progrcss Common Stock subject to such 
Progress Employee Stock Option immediately before the Effective Time multiplied by the Exchange Ratio (rounded down LO the nearest whole share) at n 
price per share of Duke Common Stock equal to the price per share under such Progress Employee Stock Option divided by the Exchange Ratio (rounded up 
IO the ne3rcst cent) (each, as so adjusted. a "J'roeress Adiusted Ootion"); 

(i) at the Effective Time, each award of restricted shares of Progress Common Stock ( ' ' u r e s s  Restricted Stock") shall be converted into an 
award of a number of restricted shares of Duke Common Stock equal to the number of rcstricted shares of Progrcss Common Stock multiplied by the 
Exchangc Ratio, on the samc terms and conditions as were applicable to such award of restricted shares of Progrcss Common Stock, including vesting 
( " m r c s s  Adiusted Restricted Stock"); 

(ii) at  the Eflective Time. cach Progrcss Rcsmcted Stock Unit shall be converted into an award of a number of restricted stock units of Dukc 
Common Stock equal to the number of restricted stock units of Progrcss Common Stock multiplied by the Exchange Ratio, on the same terms and conditions 
as were applicable to such award ofrestricted stock units of Progress Conmon Stock, including vesting ("Proeress Adiusted Restricted Stock Units"); 

(iii) at the Errective Time, each Progress Perfomlance Share shall be assumed and converted into 3n award of a number of performance shares of 
Duke Common Stock equal to the number of performance shares of Progress Common Stock multiplied by the Exchange Ratio, on the same tcmls and 
conditions as were applicable to such award of performance shares of Progress Common Stock, including vesting, and the performance measurement period 
for such performance shares shall remain open (such that no paymenu shall be made under the terms of such perfomlance shnres solely as a result of or in 
connection with the Mergcr] and the 
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Compensation Committee of the Board of Directors or  Duke shall adjust the performance measures of such performance shares as soon as practicable after the 
Effective Time as it determines is appropriate and equitable to reflect the performance of Progress during the performance mcasurement period prior to the 
Effcctivc Time, the transactions contemplated by this Agreement and the performance measurcs undcr awards made IO similarly situated Duke cmployccs for 
the same or comparable performance cyclc (the “Proepss Adiuslcd Performance Shares”); 

(iv) all ourstanding Other Progress Equity Awards, whclher vcstcd or unvcstcd, as of imrncdiatcly prior to thc Effcctivc Time shall be convertcd 
into an equity or equity-based award in respect of a number ofshares of Duke Common Stock equal lo Uie number of shares of Progress Common Stock 
represented by such award multiplied by the Exchange Ratio, on the same terms and conditions as were applicable to such Progress equity or equity-bascd 
award, including vcsting (“Other Proarcss Adiustcd Esuitv Awards”); and 

(v) prior to thc Effcctivc Time, the Board of Directors of Progress (or, if appropriate, any committee administering the Progress Employee Stock 
Option Plans) shall adopt such resolutions or take such other actions s may be required to effect the foregoing and to ensure ha t  the conversion pursuant to 
Section 2.01(b) of thc Progress Common Stock held by any director or officer of Progress and the convcrsion pursuant to this Scclion S.OG(a) into Progress 
Adjusted Options of Progress Employee Stock Oplions, Progress Adjusted Restrictcd Stock pf Progress Restricted Stock. Progress Adjusted Restricted Stock 
Units of Progress Resbicled Stock Units. Progress Adjusted Performance Shares of Progress Performance Shares nnd Other Progress Adjustcd Equity Awards 
oFOthcr Progress Equity Awards held by any director or officer of Progress will be eligible for cxemption under Rule I Gb-3(c) under the Exchange Act. 

(b) Prior to the Effective Time, the Board ot‘Directors of Duke shall adopt such resolutions or take such other actions as may be required to ensure to 
the maximum cxtent permitted by law that the convenion pursuant to Section Z.Ol(a) of the Progress Common Stock held by any director or officer of 
Progress and the convcrsion pursuant to Section 5.06(a) will be cligible for exemption under R.ule 1Gb-3(e) under the &change Act Prior to the Effective 
Time, Progress shall deliver to the holders of Progress Adjusted Options, Progress Adjusted Restricted Stock Progress Adjusted Restricled Stock Units, 
Progress Adjusted Performance Shares and Other Progress Adjusted Equity Awards appropriate notices setling fonh such holders’ rights pursuant to the 
respective plans and this Agreement (collectively, h e  “Stock Plans”) 

(c) At the Effcctivc Time, by vinue of the Mcrger, thc Stock Plans shall be assumed by Duke, with the result that all obligations of Progress under thc 
Stock Plans, including with respect to awards outstanding at die Effective Time under each Stock Plan, shall be obligations of Duke following the Effective 
Tirnc. Prior to the Effcctivc Time, Duke shall t3ke all necessary actions for the assumption of thc Stock Plans, including the rcservation, issuancc and listing 
of Duke Common Stock in a number at least equal to the number of shares of Duke Common Stock that will be subject to Progress Adjusted Options, 
Progress Adjusted Restricted Stock Units, Progress Adjusted Perfomiance Shares and Other Progress Adjusted Equity Awards As promptly as praciicable 
following the EJfective Time. Duke or iu subsidiaries shall prepire and file with the SEC a registration statement on Form S-8 (or another appropriate form) 
registering a number of shares of Duke Common Stock determined in accord3nce with the preceding sentence. Such 
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registration statement shall be kept effective (and the currcnt status of the prospcctus or prospectuses required thereby shall be maintained) at least for so long 
os Progress Adjusted Options. Provess Adjusled Restricted Stock Units. Progrcss Adjustcd Pcrforrnance Shares and Other Progress Adjusted Equity Awards 
remain outstanding 

Section 5.07 Emolovee Maneq (a) From and after the Effective 'Time, the Duke Employee Benefit Plans and the Progress Employee Benefit Plans in 
effcct as of the date of this Agreement and a t  the Effective Time shall remain in  effect with respect to employees and former employees of Duke or Progress 
and their subsidiaries (the "Newco Emdovees"), respectively, covered by such Plans at the E.lfective Time, until such lime as Duke and Progress together 
shall otherwise determine, subject to applicable laws and the terms ofsuch plans Prior to the Effcctivc Time, Duke and Progress shall cooperate in reviewing, 
evaluating and analyzing Duke Employee Benefit Plans and Progress Employee Benefit Plans with a view towards maintaining appropriate Plans for Newco 
Employees. 

a (b) With respect to any Plsns in which any Newco Employees who are empioyees of Duke or Progress (or their subsidiaries) prior IO the Effective Time 
first become eligible to participate on or aher  the Effective %me, and in which such Newco Employees did not participate prior to the Effective Time (the 
"New Plan$'), Duke shall, or shall cause its subsidiaries to, use reasonable best efforts, subject to applicable law, to: (i) waive all pre-existing conditions. 
exclusions and waiting pcriods with respect to participation and coverage requirements applicable to the Newco Employees and their eligible dependents 
under any Ncw Plans in which such cmployzes may be eligible to participate after the Effective 'Timc, except to the extent such pre-existing conditions, 
exclusions or wailing periods would apply under the analogous Duke Employee Benefit Plan or Progress Employee Benefit Plan, gs the case may be; 
(ii) provide each Newco Employee and their eligible dependents with credit for any co-payments and deductibles paid prior to the Effective Time under a 
Duke Employee Benefit Plan or Progress Employee Benefit Plan (to the same extent that such credit was given under the analogous Duke Employee Benefit 
Plan or Progress Employee Bcncfit Plan, a s  applicable, prior to the Effective Time) in satisfying any applicable deductible or out-of-pocket requirements 
under any New Plans in which such employees may be eligible to participate nfter the Effective ?Time; and (iii) rccognizc all service of the  Newco Employees 
with Progress and Duke, and their respective affiliates, for all purposes (including, for purposes of eligibility to pankipate, vesting credit, entitlement to 
benefits, and, except with respect to defined benefit pension plans, benefit accrual) in any New Phn in which such employees may be eligible IO participate 
after tbc Effective Time, including any sevcrance plan, to thc extent such scrvicc is taken into account under the applicable New Plan; provided that the 
foregoing shall not apply to the extent i t  would rcsult in duplication of benefits 

(c) Prior to the Effective Time, Duke and Progress shall cooperate 10 establish common relention, relocation and severance policies or plans that ~ p p l y  
to Newco Employees on and after the Effective Time; provided, however, that for the period'beginning on the Closing Date and ending on the second 
anniversary of the Closing Date (the "Continuation Period"), each Newco Employee who was an employee of Progress immediately prior IO the Effective 
Time whose employment is terminated during the Continuation Period shall be eligible to receive severance benefits in amounu and on terms and conditions 
no less favonble than those provided to employees of Progress pursuanr IO plans or policies in effect immediately prior to the Effcctive Time, including. 
without limitation, the Progress ClC Plsn (as dcfincd in  Section 5.07(d)). 
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(d) Duke aclcnowledges and agrees that (i) i t  will assume, as of the Effective Time, all obligations under the Progress Energy, Inc Management 
Change-in-Control Plan, as amended and restated effective January I ,  2008 bur after giving effcct Lo the amendment of the definition of "Good Reason" set 
forth in Section 4.Ol(d)(iii) o f the  Progress Disclosure L.ettcr (the "Proercss CIC Plan") and (ii) a termination ofemployment from Dukc and its afliliates shall 
be the same as n termination of employment from Progrcss and its afiiliatcs for all purposes undcr the Progrcss CIC Plan. 

(e) Prior to the Effective Time, Progress shall (i) amcnd the definition of Committee set forlh in Section 2.9 ofrlie Progress CIC Plan by deleting the 
last sentcnce of such definition in its entirety and (ii) cithcr m e n d  the Progress CIC Plan or prescribe terms in the applicable nwnrd agreement to provide that, 
except as set forth in Section 4.OI(d)(iii) of th?. Progress Disclosure Lcttcr, for all equity a w a ~ d s  granted under the Progress Employcc Stock Option Plans to 
participants in the Progress CIC Plan after thc date hereof, the definition of "good rc3son" or similar concept of conslructive lermination relating to such 
awards shall be as defined in Section J.Ol(d)(iii) of the Progress Disclosurc Letter Progress also acknowledges and agrees that (A) neilhcr Progress nor any 
of its subsidiaries will bke any actions to fund any grantor trust or similar vehicle that it cuncntly maintains, or may maintain at any time following the date 
hereof, in connection with the uansactions conremplated by this Agreement and (B) prior to the Effective Time, Progrcss will take all actions necessary to 
amend (I) any grantor trust rnainlsinrd by Progress to eliminate m y  requircrnent to fund any such grantor trust in connection with the transactions 
contcmplated by this Agi-eeinent and (y) any Progress Employee BmeliI Plan rrquiring the rskiblishment or funding of a grantor trusc to eliminate such 
requirement. 

(f) Duke acknowledgrs and agrees that i t  shall assunie, as of the Effective Time, all obligations undcr the Amended and Restated Supplemental Senior 
Executive Retirement Plan olProgrcss Energy, Jnc (the "m): provided that nothing herein shall prohibit Progress or its affiliates or their respective 
successors and assigns from modifying, amending or terminating the provisions orthe SERF in any manner in accordance with its tcmis and applicable law: 
provided, that no modification. amendrneot or termination shall adversely affect a participant's accrued benefit or the right to payment {hereof under 
the provisions of the SERP as in effect immediately prior to such nmsiidinent, modification or termination. Without limiting the gcnenlity of the foregoing, 
following the Effective Time, in zhe evem that the SEW is anicndcd in a nlanner that would otherwise reduce a participant's right to accrue Future benefits 
under the SERP. Duke shall provide such panicipant with ihe oppomnity to earn additional benefits under thc SEW (or another Compensation or benefit 
ansngcment) equal to no less than the increniental m o u n t  that the participant would have earned under the SERP (i.e., due to the accrual of additional years 
of Service (as defined in the SERP)) in the absence of such amendment, cxcept that such incremental amount shall be calculated after treating the participant's 
Final Average Salary (as defined in the SEW) as if i f  was solely based on compensation a r n e d  by the participant prior to the Effective Time, as increased 
after the Effective Time by cost of living adjusmen& Progress shall amend the SEW as soon as pncticable after the date hereof to provide that no individllal 
may become a participsnt in the SERP following the date of this Agreement. 

[g) At the Effective Time, outstanding a~vards under the Progress Management Incentive Compensation Plan shall be assumed and the performance 
period for each such award shall rrmain open (such that no payments shall be niadc under the terms of the Progress 
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Management Incentive Compensation Plan solely as a result ofor in connection with the Merger) at a level and providing an annual incentive compensation 
opportunity that is not less than rhe level and annual incentive compensation oppormniry under the exisring Progress Management Incentive Compensation 
Plan and the npplicable performance criteria and vesting requirements for each such award shall be adjusted by the Compensation Committec of the  Board o f  
Directors of Duke as i t  determines is appropriate and equitable to rcneci the pcrformancc ofProgress during the performance period prior to the Effective 
Time, the transactions contemplated by this Agreement and the performance measurcs under awards made to similarly situated Duke employees as soon as 
practicable following the Effective Time 

(h) Without limiting the generality ofSection 8 06, the provisions of this Section 5 07 are solely for the benefit ofthe parties to this Agreement, and no 
current or former director, officer, employee or independent contractor or any other person shall be a third-party beneficiary of this Agreement, and nothing 
herein shall bc construed as an amendment to any Progrcss Employee Benefit Plan, Duke Employcc Bcncfit Plan or other cornpensation or bcncfit plan or 
arrangement for any purpose 

Section 5.08 Indemnification, Exculpation and insurance. (a) Each of Duke, Merger Sub and Progress agrees that, to the Fullest extent permitted under 
applicable law, all rights to indemnification, advancement and exculpation from liabilities for acts or omissions occurring at or prior to the Effeckive Time 
now existing in favor of the currcnl or former dircctors, officers and employees and the fiduciaries ciirrently indcmnified under benefit plans of Progrcss and 
its subsidisries, as provided in their respective cenificate or anicles of incorporation, by-laws (or cornparable organizational documenis) or other agreements 
providing indemnification, advancement or exculpation shall survive the Merger and shall continue in full  force and effect in accordance with their terms, and 
no such provision in any certificate or articles of incorporation, by-laws (or comparable organizational document) or other agreement shall be amended, 
modified or rcpcalcd in any manner that would adverscly affect the rights or protections thcrcunder to any such individual with respect to acts or omissions 
occurring at or prior to t l ie Erfective Time. In addition, from and after the Effective Time, all directors, officers and employees and all fiduciaries currently 
indemnified under benefit plans of Progress or its subsidisries who become directors, offieels, employees or fiduciaries under benefit plans of Duke will be 
entitled to the indemnity, advancemerit and exculpation rights and protections afforded to directors, officers and employees or fiduciaries under benefit plans 
of Duke. From and aftcr the Effectivc Time, Duke shall cause the Surviving Corporation and its subsidiaries to honor and perform, in accordance wilh their 
respective ternis, each of h e  covenants contained in this Section 5.08 without limit as to time 

(b) For six years afier the Effective Time, Duke shall maintain in effect the directors' and officers' liability (and fiduciary) insurance policies currently 
maintained by Progress covering acts or omissions occurring on or prior to the EKectivc Time with respect to those persons who are currently covered by 
Progress's respective directors' and officers' liability (and fiduciary) insurance policies on terms with respect lo such coverage and in amounts no less 
favorable than those set rorth in the relevsnl policy in effect on the date of this Agrcement; provided that the annual cost thereof shall no1 exceed 300% of the 
snnual cost of such policies as of the datc hereof. I f  such no less favorable insurance coverage cannot be maintained for such cost, Duke shall maintain the 
most advantageous policies of directors' and officers' insurance otherwise obtainable for such cost Prior to the Effective Time, Progress may purchase a six- 
year "tail" prr?paid policy 
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on terms and conditions no less advantageous to the Progress Indemnified Parties, or any other person entitled to the benefit of Sections 5 O8(a) and (b), as 
applicable. than the exisling directors' and officcrs' liability (and fiduciary) insurance maintained by Progress, covering wilhout limitation the transactions 
contemplated hereby; provided that the aggregate cost thcreof shall no1 exceed 600% ofthe annual cost of the directors' 3nd OffiCCK' liability (and fiduciary) 
insurance maintained by Progress as ol the date hereof lfsuch "tail" prepaid policy has been obtained by Progress prior to the Effective Timc, it shall satisfy 
the obligations set forlh in the first two sentences of this paragraph (b) and Duke shall, after the Effective Time, maintain such policy in full forcc and effect, 
for i!s full term, and continue to honor its obligations thereunder 

(c) From and after the Effectivc Timc, Duke will cause the Surviving Corporation to indemniFy and hold harmless each prcscot director and officer of 
Progress or any of its subsidiaries (in each case, for acts or failures to act in such capacity), dctcimined as ofthe date hereof, nnd any person who becomes 
such a director or officer between the date hcreof and the Effective Time (collectively, the "Progress Indemnified Parties"), against any costs or expenses 
(including reasonable attorneys' fees, costs and expenses), judgments, lines, losses, claims, damages or liabilities incurred in connection with any claim, 
action, suit, proceeding or investigation, whether civil, criminal, administrarive or investigative, arising out of matters existing or occumng ac or prior to the 
EiTective Time, whether asserted or claimed prior to, at or after the Effective Time (including any matters arising in connection with the transactions 
contemplated by this Agreement), to the fullest extent permitted by applicable law (and Duke will cause the Surviving Corporation to also advance expenses 
(including reasonable attorneys' fees, cos& and cxpenses) as incurred to the fullest extent permitted undcr applicable law; provided that if required by 
applicable law the person to whom cxpenses are advanced provides an undrrtaking to repay such advances if i l  is ultimately determined that such person is 
not entitled to indcmnification); and provided, hrthcr, that any determination as to whether a Progress lndcmnified Party is entitled lo indemnification or 
advancement of expenses hereunder pursuant to applicable law shall be made by independent counsel jointly selected by the Surviving Corporation and such 
Progress Indemnified P a q  

(d) The obligations of Duke and the Surviving Corporation under this Section 5 08 shall not be temiinated or modified by such parties in a manner so as 
to adversely afrect any Progress Indemnified Parly, or any other person entitled to the benefit of Sections 5.08(a) and (b), as the case may be, to whom this 
Section 5 08 applies without the consent of the affected Progress indemnified Party, or such other person, as the case may be. If Duke. the Suwiving 
Corporation or m y  OF their respective successors or assigns (i) shall consolidate with or merge into any other corporation or entity and shall not be the 
continuing or surviving corporation or entity of such Consolidation or merger or (ii) shall transfer all or substantially all of its properties and assets to any 
individual, corporation or other entity. then, and in each such case, proper provisions shall be mode so that the successors and assigns of Duke or the 
Surviving Corporation, as the case may be, shall assume all of the obligations of Duke, or the Surviving Corporation, as the case may be, set forth in this 
Section 5 08. 

( e )  The provisions of Section 5 08 arc (i) intended to he for the benefit of, and will be enforceable by. each indemnified party, his or her heirs and his or 
her representatiqcs and (ii)  in addition to. and not in substitution for, any other rights to indemnification, advancement, exculpation or  contribution that any 
such person may have by contract or othcnvise 
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Section 5.09 Fees and F;ipenses. (a) Except as provided in this Section 5.09, all  fees and expenses incurred in connection with the Merger, this 
Agreement and the tnnsactions contemplated by this Agreement shall be paid by the party incurring such fees or expenses, whetber o r  not the Merger is 
consummated, except that each ofprogress and Duke shall each bear and pay one-half of the cos& and expenses incurred in connection with (1) the filing, 
printing and mailing of the Form 5-4 and the Joint Proxy Statement (including SEC filing fees), (2) the filings of the premcrgcr notification and rcport forms 
under the HSR Act (including filing fees) and (3) the preparation and filing of 311 applications, filings or other materials with the FPSC, PUCO, the NCUC, 
die IURC, the KPSC and the PSCSC. The Surviving Corporation shall file any return with respect to, and shall pay, any state or local taxes (including 
penalties o r  interest with respect thereto), if any, that are atuibutable to (i) the transfer of the beneficial ownership of Progress's real property and (ii) the 
transfer of Progress Common Stock pursuant to this Agreenient as a result of the Merger Progress and Duke shall cooperate with respect lo the filing ofsuch 
returns, including supplying any information that is reasonably necessary to coniplelc such returns 

(b) Progress shall immediately pay Duke a fee equal to S400 million (the "Proeress Termination Fee") minus any aniounts as may have bccn previously 
paid by Progress pursuant to Section 5 09(d), payable by wire transfer of same day funds, in fhe event that: 

( i )  following h e  Progress Shareholder Approval, (x) a Progress Takeover Proposal shall have been made known to Progress or any person sbell 
havc publicly announced an intcnlion (whether or not conditional) to make a Progress Takeover Proposal, (y) thereafter this Agreement is terminated by 
Progress pursuant to Section 7.01 (b)(i) and (z) within six months of such termination Progress or any of its subsidiaries enters into any Progress Acquisition 
Agrcemcnt or consurnrnatcs any Progress Takeover Proposal, in either case with the person (or an affiliate of such person) tbnt made the Progress 'Takeover 
Proposal referred to in clausc (x). or 

(ii) prior to or dnring the Progress Shareholders Meeting (or any subsequent meeting of Progress shareholders at which it is proposed that the 
Merger be approvcd). (x) a Progress Takeover Proposal shall have been publicly disclosed or any person shall have publicly announced an intention (whether 
or not conditional) to make a Progress Takeover Proposal, (y) thereafter this Agreement is terminated by either Progrcss or Duke pursuant to Section 7.01 (b) 
(iii), and (2) within 12 months of such terniination Progress or any of its subsidiaries enters into any Progress Acquisition Agreement or consummates any 
Progress Takeover Proposal, in either case with the person (or an affiliate ofsuch person) that made the Progress Takeover Proposal referred to in clause (x), 
or 

(iii) this Agreement is terminated by Progress pursuant to Section 7 Ol(d), or 

(iv) this Agreement is terminated by Duke pursuant to Section 7 Ol(h)(i), provided. however, that if this Agreement is terminated by Duke 
pursuant to Section 7.01(h)(i) as a result of the Board of Directors of Progress (or any committee thereof) having withdrawn or modified, or proposed publicly 
to wirhdraw or modi@, the approval or recommendation by such Board of Directors of [his Agreement or thc Merger primarily due to adverse conditions, 
events or actions of or relating to Duke, the Progress Termination Fee shall not bc payable to Duke. or 

(v) this Agreenlcnr is terminated by Duke pursuant lo 7 Ol(h)(iii) 
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For the purposes of Section 5 09@)(i) and (ii), the terms "Progress Acquisition Agreement" and "Progress Takeover Proposal" shall have the meanings 
assigned to such terms in Section 4.03 (except thatthe references to "20% in the definition of"Progress 'Takeover Proposnl" in Section 4.03(a) shall be 
deemed to be references to "50%") and the Terminntion Fee shall be immediately payable upon the first to occur of Progress entering into such Progress 
Acquisition Agreement or consummating such Progrcss Takeover Proposal 

(c) Duke shall irninedintcly pay Progress a fee equal to $675 million (the "Duke Termination Fee") minus m y  amounts as may have been previously 
psid by Duke pursuant to Scction 5 09(e). payable by wire transfm of same day funds, in the event that: 

(i) rollowing the Duke Shareholder Approval, (x) a Duke Takeover Proposal shall have been made h o w n  to Duke or any person shall have 
publicly announced an intention (whethcr or not conditional) to make a Dukc Takcovcr Proposal, (y) thereafter this Agreement is trrminated by Duke 
pursuant to Section 7.01@)(i), and (z) within six months ofsuch termination Duke or any of its subsidiaries enters inlo any Duke Acquisition Agreement or 
consummates any Dukc Takeover Proposal, in either case with the person (or an affiliate of such person) that made the Duke Takeover Proposal referred to in 
clause (x), or 

(ii) prior to or  during the Duke Shareholders Meeting (or any subsequent meeting of Duke shareholders at which it is proposed that the Duke 
Share Issuance or Duke Charter Amendment be approved), (x) a Duke Takeover Proposal shsll have been publicly disclosed or any person shall have publicly 
announced an intention (whcthcr or not condirionnl) to make a Duke Takeover Proposal, (y) thereafter this Agreement is temiinaled by either Progress or 
Duke pursuant to Section 7 Ol(b)(ii), and (2) within I2 months of such tcnnination Duki: or any of its subsidiaries enters into any Duke Acquisition 
Agreement or consurnmotes any Duke Takeover Proposal, in either case with the person (or an affiliate of such person) that made thc Dukc Takeover Proposal 
referred to in clause (x), or  

(iii) this Agreement is terminated by Duke pursuant to Section 7"01(f), or 

(iv) this Agreement is temiinated by Progress pursuant lo Section 7.01 (g)(i), provided, however, that if this Agreement is terminated by Progress 
pursuant to Section 7.Ol(g)(i) as a result of the Board of Directors of Duke (or any committee thereof) having withdrawn or modified, or proposed publicly to 
withdraw or modify, Ihe approval or recommendation by such Board of Directors of the Duke Share Issuance or  Duke Charter Amendment primarily due to 
adverse conditions, events or actions of or relating to Progress, !he Dukc Termination Fee shall not be payable lo Progress, or 

(v) this Agreement is terminated by Progress pursuant to 7 Ol(g)(iii) 

For the purposes of Section S.Og(c)(i) and (ii), the terms "Duke Acquisition Agreement" and "Duke Takeover Proposal" shall have the meanings assigned to 
such terns in Section 4.04 (except that the references IO "20%" in the definition of "Duke Takeover Proposal" in Section 4.04(a) shall be deemed to be 
references to ''50%") and the Duke Terminntion Fee shall b r  immediately payable upon the first lo occur of Duke entering into such Duke Acquisition 
Agreement o r  consumniating such Duke Takeover Proposal. 
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(d) I f  this Agrcemcnt is tcrrninated (i) by Progress or Duke pursuant to Scction 7,01(b)(iii) (after the public disclosure of a Progress Takeover Proposal 
or the announcement by any person of thc intention (whether or not conditional) to make a Progrcss Takeover Proposal and in cach casc thcrc shall not have 
been a bona fide withdrawal thereof prior to the Progress Shareholders Meeting) or ( i i )  by Duke pursuant LO Section 7.01(c), Progress shall reimburse Duke 
promptly upon demand, but in no event later than three business days after the date of such demand, by wire transfer of same day funds, for all reasonable, 
out-of-pocket fees and expenses incurred or paid by o r  on behalf of, Duke in connection wilh the Merger or the transaclions contemplated by this Agreement, 
including a11 reasonable fees and expcnscs of counsel, investment banking firms, accountmu. expens and consultan% to Duke; provided, however, that 
Progress shall not be obligated to make payments pursuant to this Section 5.09(d) in C X C ~ S S  of $30,000,0OO in the aggregate 

(c) If this Agreement is terrninatcd (i) by Progress or Duke pursuant to Section 7.01 (b)(ii) (after the public disclosurc of a Duke Takeover Proposal or 
the announcement by any person of the intention (whether or not conditional) to make a Duke Takeover Proposal and in each casc there shall not have been 3 
bona fide withdrawal thereof prior to thc Duke Sharcholdcrs htecting). or ( i i )  by Progress pursuant to Section 7 Ol(c). Duke shall reimburse Progress 
promptly upon demand, but in no event later than three business days after the date of such demand. by wire transfer of same day funds, for all reasonable. 
out-of-pocket fees ond expenses incurred or paid by or on behalf of, Progress in connection with the Merger or the transactions contemplated by this 
Agreement, including all rcasonnble fees and expenses of counsel, investment banking firms. accountants, experts and consultants to Progress; provided, 
however, that Dukc shall not be obligated to make payments pursuant to this Section 5.091~) in excess of $30.000,000 in the aggregate 

(0 Progress acknowlcdgcs that the agrccmcnts containcd in Sections 5 09(b) and 5 09(d) are an integral part of the Uansactions contemplated by this 
Agreement. and that, without these agreements, Duke would not enter into this Agreement; accordingly, if Progress fails promptly to pay the amount due 
pursuant to Section 5 09@) or  5 09(d), and, in order to obtain such payment, Duke commences a suit that results in a judgment against Progress for the fees 
set forth in Section 5.09(b) or 5.09(d), Progress shall pay to Duke its costs and expcnses (including attorneys' fecs and expenses) in connection with such suit, 
together with interest on the amount of h e  fee at the prime nte of Citibank N A in effect on the date such payment was required to be made. 

(g) Duke acknowledges that the agreemen8 contained in Sections 5.09(c) and S.O9(e) are an integml part of the transactions contemplated by this 
Agreement, and thal, without these agreements, Progress would not enter into this Agreement; nccordingly, if Duke fails promptly to pay the amount due 
pursuant to Section 5.09(c) or 5.09(e). and, in order to obtain such payment, Progress commences a suit that results in a judgment against Duke for the fees set 
forth in Section 5 OP(c) or 5 09(e), Duke shall pay to Progress its costs and expenses (including attorneys' fees and expenses) in connection with such suit, 
together with interest on the amount of the fee at the prime rate of Citibank N.A. in effect on the date such payment was required to he made. 

Section 5. 10 Public Announcenients. Progress and Duke will consult with each other berore issuing, and provide each other the re~sonable opporiunily 
to review, comment upon and 
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concur with, any press release or other public statements with respect to the transactions contemplated by this Agreement, including the Merger. and shall not 
issue any such press release or make any such public statement prior to such consultation, except as any party, after consultation with counsel, determines is 
required by applicable law or applicable rule or rcgulation of the NYSE. 

Section 5. I 1 Aifiliates. As soon as practicable after the date of this Agreement, Progress shall deliver to Duke, and Duke shall deliver to Progress, a 
letter identifying all persons who ore, at the time this Agreement is  submitted for adoption by the respective shareholders of Duke and Progress, "affiliates" or  
Progress or Dukc, as the case may bc, for purposes of Rule 145 under the Securities Act 

Scction 5. I2 NYSE Listing. Duke shall use its reasonable best efforts to cause the shares of Duke Common Stock issmblc to Progress's shareholdcrs as 
contcmplatcd by this Agrccnicnt lo bc approved for listing on the NYSE, subject to official notice of issuonce, as promptly as practicable aRer the date of this 
Agreenient, and in any event prior to the Closing Date 

Section 5 13 Shareholder Litieafion. Each of Progress and Duke shall give the other the reasonable opportunity to consuIt conccrning the defensc of any 
shareholder litigation against Progress or Duke, as applicable, or any of their respective directors or officers relating to the transactions contemplated by this 
Agreement 

Section 5.14 Tax-Free Reoreanization Trea tn ia .  The partics to this Agreement intend that the Merger will qualify as a reorganization under 
Section 368(a) of the Code, and each shall not, and shall not permit any of their respective subsidiaries to, take any action, or fail to take any action, that 
would reasonably be expec~ed to jeopardize the qualification oflhe Merger as a reorganization under Section 368(a) of the Code 

Section 5.15 Stapdstill Awmients: Contidentialitv A&veenients During the period from the date of this Agreement through the Effective Time, neither 
Progrcss nor Duke shall terminate, amend, modify or waive any provision of any confidentiality or standstill agreement to which it or any of its respective 
subsidiaries is a party except (i) as rcquired by applicable law, (ii) during the Progress Applicable Period in the case of Progrcss or during the Duke 
Applicable Period in the case of Duke, neither pany shall enforce any stnndstill agreements or similar obligations in effect on the date of this Agreement in 
any manner chat might prevent a third party from requesting permission to submit a Progress Takcover Proposal in accordance with Section 4.03 or a Duke 
Takeover Proposal in accordance with Scction 4 04, as applicable or (iii) if thc Board of Dircctors of the applicable party determines in good faith that failure 
to do so could reasonably be expected to result in a breach of its fiduciary obligations under applicable law. Except as providcd in the first scntence of this 
Section 5.15, Progress or Duke, as 1he case may be. shnll enforce any confidentiality or standstill agreement to which it or any of its respective subsidiaries is 
a pany, including by seeking injunctions IO prevent any breaches of such agreements and to enforce specifically the terms and provisions thereof, to the fullest 
extent pemiitwd under npplicable law 
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ARTICLE VI 

CONDITIONS PRECEDENl 

Section 6 01 Conditions to Each Pam's Oblieation to Effect the Mercer. The rcspzctive obligation of each party lo effect the Merger is subject to the 
satisfaction or waiver by Progress and Duke on or prior to the Closing Date of the following conditions: 

(a) Shareholder Approvals. Each of the Duke Shareholder Approval and the Progress Shareholdcr Approval shall have bccn obtained. 

(b) No lniunctions or Restraints No (i) temporary restraining order or preliminary or permanent injunction or other order by m y  fedcral or state court 
of competent jurisdiction preventing consummation ofthe Merger or (ii) applicable fcderal or state law prohibiting consummation nf the Merger (collectively, 
"Restraints") shall be jn effect. 

(c) Fomi $4. T h e  Form S-4 shnll have become effective under the Securities Act and shall not be the subject of any stop order or proceedings sceking a 
stop order and no proceedings for that purpose shall have been initiated or overlly hreatened by the SEC. 

(d) YYSE Listing. The shares of Duke Common Stock issuable to Progress's shareholders as contemplated by this Agreement shall have been approved 
for listing on the NYSE, subject to official notice or  issuance. 

(e) Charier Amendment The Duke Charter Amendment shall have become erfeclive. 

Section 6 02 Conditions to Oblieotions of Proeress. The obligation of Progress to effect the Merger is further subject to satisfaction or waiver of the 
following conditions: 

(a) Reoresentations and Warranties. 'The representations and warnnties of Duke set forth herein shall be tmc and correct both when made and a t  and as 
of the Closing Date, as if made at and as of such time (except to the extent expressly made as ofan earlier date, in which case as of such date), escept where 
the failure ofsuch representations and wanonties to be so true and correct (without giving efTect to any limitation as to "materiality" or "material adverse 
cffcct" set fonh ther'ein) does not have, and could nor reasonably be expected to have, individually or in  the aggregate, a mnterial adverse effect on Duke. 

jb) Performance ofOblisations of Duke. Duke shall have performed in  all materid respects nll obligations required 10 be performed by it under rhis 
Agrement at or prior to the Closing Date 

(c) T31 Oainion Progress shall have rcceivcd 3 written opinion from Hunton 6r Williams L.L.P, counsel to Progress, dated as of the Closing Date. to the 
effect that the Merger will qualify s a reorganizstion under Section 368(a).of the Code. Such counsel shall bc cntitlcd to rely upon representation leners kom 
rach of Duke, Progress, Merger Sub and others, in each case, in form and substance reasonably satisfactory to such counsel Each such representalion letter 
shall be dated as of the date of such opinion The opinion condition referred to in this Section 6 02(c) shall not be waivable afrer receipt of the Progress 
Shareholder Approval, unless funher approval of the shareholders of Progress is obtained with appropriate disclosure. 
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(d) Statutorv Approvals. The Progress Required Statutory Approvals and the Duke Rcquired Statutory Approvals shall have been obtained (including, 
in each case. the expiration or termination of the waiting periods (and any exlensions thereof) under h e  HSR Act applicable lo the Merger and the 
transactions contemplated by this Agreemcnt) at or prior to the Effective Time, such approvals shall have become Final Orders (as defined below) and neither 
(i) such Final Orders nor (ii) any other order, action or regulatory condition of B regulatory body shall impose terms or conditions that, individually or in the 
aggregate. could reasonably be expected to have a Burdensome Effect on Progress or Duke. A "Final Order" means action by the relevant Governmenlal 
Authority that has not been reversed, stayed, enjoined, set aside, annulled or suspended, with respect lo which any waiting period prescribed by law before the 
lransactions contemplated hereby may be consummated has expired (a "Final Order Waitine Period"). and as to which all conditions to the consummation of 
such transactions prescribed by law, regulation or order have been satisfied. 

(e) No Material Adverse Effect Except as disclosed in the Duke SEC Reports filed on or nRer January I ,  2010 and prior to the date hereof or in any 
specific section o r  the Duke Disclosure Letter corresponding to Section 3.02, since December 31.2009, there shall not havc been any change, event. 
occurrence or development that. individually or in the aggregate. has had or could reasonably be expected to hnve a material ndverse efrect on Duke. 

(0 Closine Certificates. Progress shall have received a certificate signed by an executive officer of Duke, dated the Effective Time, to the effect that, to 
such officer's knowledge, the conditions set forth in Sections 6.02(a), 6.02@) and 6 02(e) havc been satisfied 

Section 6 03 Conditions to Obliearions oFDuke. The obligation of Duke to cffcct the Merger is funher subject to salisfnction or waiver of the following 
conditions: 

(a) Reoresenralions and Wananties 7 h e  representations and warranties of Progress set fonh herein shall be Vue and correct both when made and at and 
as ofthe Closing Date. as if made at and as of such time (except to the extent expressly mode as of on earlier date, in which case as of such date), except 
whcrc thc failure of such representations and warrantics to be so h e  and correct (without giving effect 10 any limitation as to "materidity" or "material 
ndverse cffccr" set forth therein) does not havc, and could not reasonably be expected to have, individually or in the aggregate. a material adverse effect on 
Progress 

@) Performance orOblieations of Promess. Progress shall have performed in all material respects all obligations required to be performed by it under 
this Agreement at or prior to the Closing Date. 

(c) Tax Opinion. Duke shall have received a wrilten opinion from Wachtell, Lipton, Rosen 6: Kat?., counsel lo Duke, dated as of the Closing Date, to 
the effect that the Merger will qualify as a reorganization under Section 36S(a) of the Code. Such counsel shall be entitled to rely upon representation letters 
from each of Duke, Progress, Merger Sub and others, in each case, in form and substance reasonably satisfactory to such cou~se l .  Each such representation 
letter shall 
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be dated as of the dale ofsuch opinion. The opinion condition rcferrcd to in this Section 6.03(c) shall not be waivable after receipt of the Duke Shareholder 
Approval, unless further approval of thc shareholders of Duke is obtained with appropriate disclosure -- 

(d) Statutorv ADurovalS. The Progress Required Statutory Approvals 3nd the Duke Required Statutory Approvals shall have becn obtained (including, 
in each case. the expiration or tcrmination of the waiting periods (and any extensions thereof) under the HSR Act applicable to the Merger and the 
transactions contemplated by this Agreement) a t  or prior to the Effective Time, such approvals shall have become Final O r d m  and neither (i) such Final 
Orders nor (3) any other order, action or regulatory condition o f a  regulatory body shall impose terms or conditions that. individually or in the aggregate, 
could reasonably be expected to have a Burdensome Effect on Duke or Progress. 

(e) No Material Adverse Effect Except as disclosed in the Progrcss SEC Rcporb filed on or afier January I ,  2010 and prior to the date hereof o r  in any 
specific section of the Progrcss Disclosure Lener corresponding IO Section 3.01, since December 3 I ,  2009, there shall not have bccn any change, event, 
occurrence or development that, individually or in h e  aggregate, has had or could reasonably be expected to have a material adverse effect on Progress. 

(0-C ertificatea Duke shall have received a ccrtilicate signed by an executive officer of Progress, dated the Effeclivc Time. to the cffcct that, IO 

such officer's knowledge, the conditions sct forth in Sections 6 03(a), 6 03@) and 6.03(e) have becn satisfied. 

Section 6.04 Frustration ofCIosine Conditions. Neither Progress nor Duke may rely on the failure orony condition set forth in Section 6.01, 6.02 or 
6.03. as the case may be, to be satisficd if such failure w3s caused by such party's failure to use reasonable best efforts to consunmate the Merger and the 
other transactions eontemplaled by this Agreement, to the exrent required by and subject to Section 5 05, 

ARTICLEVII ~ 

TERMINATION, AMENDMENT AND WAIVER 

Section 7.01 Terniination This Agreement may be terminated at any time prior to the Effective Time, whether before or (other than pursuant IO clauses 
(d), (0, (g) or (h) below) after the Progress Shareholder Approval or the Duke Shareholder Approval: 

(a) by mutual written consent of Progress and Duke; 

(b) by either Progress or Duke: 

('i) if the Merger shall not have been consummated by the I h i o n t h  anniversary of the date of this Agreement (the "lnilial Tcrniination Date"); 
-, however, that the right to terminnte this Agrccment-pursuant to this Section 7.01(b)(i) shall not be available to any party whose failure IO perform 
any of its obligations undcr this Agrecmcnt resultr; in the failure of the Merger IO be consunin~atcd by such time; and povided. further, that. (A) i fon  the 
Initial Termination Date the conditions to the Closing set forth in Sections 6 01@), 6.OZ(d) and/or 6.03(d) shall not have been fulfilled but all othcr conditions 
to the Closing shall have been fulfilled or shall . .  " 
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. .  
be capable of being fulfilled, then either party may (on one or more occasions) extend the Initial Termination Date up to the 18-month anniversary of the date 
ofthis Agreement and (B) if the Initial Termination Date (as it may be extended pursuant to clause (A) of this Section 7.01(b)(i)) shall occur during any Final 
Order Waiting Period, the Initial Termination Date shall be extended until the third business day aher the expiration of such Final Order Waiting Period; 

(ii) if the Duke Shareholder Approval shall not have been obtained at a Duke Siareholders Meeting duly convened therefor or at any adjournment 
or postponement thereor; 

(iii) if the Progress Shareholder Approval shall not have been obtained ai a Progress Shareholders Meeting duly convened therefor or at any 
adjournment or postponement thereoc 

(iv) if  any Restraint having any of the cikcts  set forth in Section 6 Ol(b) shall be in effect and shall have become final and nonappealable; 
provided that the party seeking to terminate this Agreement pursuant to this Section 7 Ol(b)(iv) shall have used its reasonable best eflorls to prevent the entry 
of and lo remove such Restraint; or 

(v) if any condition to the obligation ofsuch party to consummale the Merger set forth in Section 6 02 (in thc case of Progress) or in Section 6.03 
(in the case of Duke) beconics incapable of satisfaction prior to the Initial Jermination Date (or, if the Initial Termination Date is extended in accordance with 
the second proviso to Section 7 0 I@)(i), such date as extended); provided. however. in the case of Section 6 02(d) and 6 03(d), the Initial Termination Date 
shall refer to such date as i t  may be extended pursuant IO the second proviso IO Section 7.01@)(i); and provided &, that the failure of any such condition 
IO be capable of satisfaction i s  not the result of a material breach of this Agreement by the pany seeking to terminate this Agreement; 

(c) by Progress, if Duke shall have breached or failed to perfomi in any material respect any of its representations, warranties, covenants or other 
agrcemcnts containcd in this Agreement, which breach or  failure to perform (A) would give rise to the failure of a condition set forth in Section 6 02(a) or (b). 
and (B) is incapable of being cured by Duke or i s  not cured by Duke within GO days following receipt of written notice from Progress ofsuch brcach or failure 
to perform; 

(d) by Progress in accordance with Section 4 03(b); provided, that, in order for the termination of this Agrcetnent pursuant to this paragraph (d) to be 
deemed effective, Progress shall have complied with Section 4 03 3nd with applicable requirements, including the payment of the Progress Termination Fee, 
of Section 5 09; 

(e) by Duke, if Progress shall have breached or railed lo perform in any material respect any of its representations, warranties, covenants or other 
agreements containcd in this Agrcenicnb which brcach o r  failure to perform (A) would give risc to the failure of a condition set forth in Section 6 03(a) or (b), 
and (B) is incapable of being c u r d  by Progress or is not cured by Progress within 60 days following receipt of written notice from Duke ofsuch breach or 
failurc to perform; 

(0 by Duke in accordance with Section 4.04@); provided, that, in order for the termiiation of this Ageenlent pursuanl to this paragraph ( f )  to be 
... . deemed effective, Duke shall hove complied with Section 4 04 and with applicable requiremenn, including the payment or the Duke Termination Fee, of 

.: Section 5.09: 
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(9) by Progress, if the Board of Directors of Duke (or any committce thereof) (i) shall have withdnwn or modified, or proposed publicly to withdraw or 
modify, the approval or recommendation by such Board of Directors of thc Duke Charter Amendment or the Duke Share Issuance, (ii) shall fail to reaffirm 
such approval or recornmendation within 15 business days of receipt of Progress's written request at any time when a Duke Takeover Proposal shall have been 
made and not rejected by the Board of Directors ofDuke; provided, that, such 15-business day period shall be extended for ten business days following any 
material modificalion to such Duke Takeover Proposal occurring after the receipt of Progress's written request and provided, further. that such 15-business 
day period shall recommence each time a Duke Takeover Proposal has been made following the receipt of Progress's written request by a person that had not 
made a Duke Takeover Proposal prior to the receipt oiProgress's written request. or (iii) shall have approved or recommended, or proposed to approve nr 
recommend, a Duke 'Takeover Proposal; or 

(h) by Duke, if the Board of Directors of Progress (or any committee thereof) (i) shall have withdrawn or modified, or proposed publicly to withdraw or 
modify, the approval or recommendation by such Board of Directors of this Agreement or the Merger, (ii) shall fnil to reaffirm such approval or 
recommendation within 15 business days of receipt of Duke's written request at any time when a Progress Takeover Proposal shall have been made and not 
rejected by the Board of Directors of Progress; provided, that, such 15-business day period shall be extcndcd for ten business days following any nia~enal 
modificetion to such Progress Takeover Proposal occurring after the receipt of Duke's written request and provided, a r ,  that such 15-business day period 
shall recommence each time a Progress Takeover Proposal has been made following the receipt of Duke's written request by a pcrson that had not made a 
Progress Takeover Proposal prior to the receipt of Duke's written request, or (iii) shall have approved or recommended, or proposed to approve or 
recommend, a Progress Takcover Proposal. 

Section 7 02 Effect ofTermination. (a) In the event of termination of this Agreement by either Duke or Progress is provided in Section 7.01. this 
Agreement shall forthwith become null and void and have no effect. without any liability or obligation on the parr of Progress or Duke. other thdn the 
provisions of Section 5 09. this Section 7 02 and Article VIII, which provisions shall survivc such termination, and except lo the extent that such termination 
results from the willful and material breach by a party of any of its represenldons. wamnties, covenants or ngreements set forth in this Agreement, in which 
case such termination shall not relieve any party ofany liability or damages resulting from its willful and material breach of this Agreement (including any 
such ease in which a Progress Termination Fcc or a Duke Termination Fee. as the case may be, is, or any expenses of Progrcss or Duke in connection with the 
transactions contemplated by this Agrccmcnt arc, payable pursuant to Section 5 09 to Progress or Dukc, as the case may be (the "lniurcd Partf'), to the extent 
any such liability or damage suffered by the Injured Party exceeds the amount of the Progress Termination Fee, in rhe circumstnnee in  which Duke is the 
injured Party, or the Duke Termination Fee, in the cireumtance in which Progress is the Injured Pa* and any expenses payable pursuant to Section 5.09 to 
the Injured Party, it being the intent that any Progress Termination Fee, Duke Tern~ination Fee and any expenses paid to the Injured Party shall serve as 3 
credit against and off-sct any liability or damage suffered by the Injured Party to the extent of such payn~cnt) 
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(b) In the event Duke terminates this Agreement pursuant to Section 7 Ol(h)(i) as a result of the Board of Directors ofProgress having withdrawn or 
modified, or proposed to publicly withdraw or modify, the approval or recornmendation by such Board ofDirectors o f  this Agreement or the Merger that was 
made primarily due to adverse conditions, events or actions ofor  relating to Duke, in any judicial, court or tribunal proceeding in which the payment of the 
Progress Termination Fee is at issue under the proviso in Section j.OP@)(iv). whether brought or initiated by Duke or Progress, Progress shall have the burden 
of proving that the Board of Directors of Progress withdrew or modified, or proposed publicly to withdraw or modify, the approval or recommendation by 
such Board of Directors of this Agreement or the Merger primarily due to adverse conditions, events or actions of or relating to Duke 

(c) In the event Progress terminntes rliis Agreement pursuant to Srction 7.0l(g)(i) is a result of the Board of Directors of Duke having withdrawn or 
modified, or proposed to publicly withdraw or modify, the approval or recommendation by such Board of Direclots o f  the Duke Share Issuance and the Duke 
Charter Amendment that was made primarily due to adverse conditions, events or actions of or relating to Progress, in any judicial, court or tribunal 
proceeding in which the payment of the Duke Termination Fee is at issue under the proviso in Section S.OS(c)(iv). whether brought or initiated by Progress or 
Duke, Duke shall have the burden of proving that the Board of Directors of Duke withdrew or modified, or proposed publicly to withdraw or modify, the 
approval or recommendation by such Board of Directors orttie Duke Share Issuance and the Duke Chaner Amendment primarily due to adverse conditions, 
events or actions of or relating to Progress. 

Section 7 03 Amendment. This Agrecnient may be amended by the panics at any time before or after the Duke Shnrcholdcr Approval or the Progress 
Shareholder Approval; arovidcd. however, that after any such approval, thcre shall not be made any amendmcnt that by law requires further approval by rhe 
shareholders of Duke or Progress without the funher approval ofsuch shareholders. This Agreement may not be amended except by an instrument in writing 
signed on behalf of each of the parties 

Section 7 04 Extension- Waiver, At any time prior to the Effective Time, 3 party m3y (a) extend the time for the perfomiance of any of the obligations 
or other acts of the otherpaoies. (b') w i v e  any inaccuracies in the representations and wnrranties of  rhe other p3rtirs contained in this Agreement or in any 
documenr delivered pursuant to this Agreement or (c) subject to the proviso of Section 7 03, waive compliance by the other parties with m y  of the agreements 
or conditions contnined in this Agreement Any agreement on the part of a party to any such cxtension or waiver shall be valid only if set forth in an 
instrument in writing signed on behalf olsuch party. 'The failure of any party to this Agreement to assert any of its rights under this Agreement or otherwise 
shall not constitute a waiver ofsuch rights. 

ARTICLE VlII 

GENERAL PROVISIONS 

Section 9 01 Nonsurvival ofReoresentotions and Warranties. None of &e representations and warranties in this Agreement or in <my instmment 
delivered pursuant to this Agreemrnr shall survive the Effective Time. This Section 8 01 shall not limit any covenant or agreement of the panics that by its 
ternis contemplates perfomnncc after the Effective Time and such provisions shall siirvive the Effective Time. 
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Section 8 02 w. All notices, requests, claims, demands and other communicatioqs under this Agrcemcnt shall be in writing and shnll be deemed 
given (as of the time of  delivery or, in the case of a lelccopied communication, of confirnmtion) if delivered personally, telecopied (which is conilrmed) or 
sent by overnight courier (providing proofof delivery) to the parties at the following addresses (orat such other address Lor a party as shall be specified by 
like notice): 

ifto Duke, to: 

Duke Energy Corporation 
526 South Church Street 
Charlotre, North Carolina 2S202 

Tclecopy No.: (704) 382-7705 
Attcntion: Marc E. Manly 

with a copy to: 

Wachtell, Liplon, Rosen & Katz 
51 West 52nd Street 
New York,New York l0OlY 

Telecopy No.: (212) 403-2000 
Allention: Steven A Rosenblum 

if to Progress, to: 

Progress Encrgy, inc 
410 S Wilmingron Street 
Raleigh, North Carolina 27602 

Telecopy No.: (919) 546-5245 
Attention: John R. McArthur 

with a copy IO: 

Hunton & Williams L.LP 
200 Park Avenue 
New York, New York 10166 

Telecopy No.: (212) 309-1 100 
Anention: J a m s  A Jones, 111 
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and 

Hunton & Williams L.LP 
One Bank of America Plaza, Suite 1400 
421 Fayettevillc Street 
Raleigh, North Cnrolina 27601 

Telecopy No : (919) 833-6352 
Attention: Timothy S. Goettel 

Section 8.03 Definition$. For purposes of this Agreement: 

(a) an "affiliate" of any person means another person that directly or indirectly, through one or more intermediaries, controls, is controllcd by, or is 
under common control with, such first person, where "c- means the possession, directly or indirectly, of the power to direct or cause the direction of the 
niansgenient policies o fa  person, whether through !he ownership of voting securities, by contract. as tmstee or executor, or oihcnvise; 

(b) "canital stock" or "shares of caoital scock" means (i) with respect to a corporation. as determined under the laws o f  thejurisdiction of organization of  
such entity, capital stock or such shares of capital stock; (ii) with respect to a partnership, limited liability company, or similar entity, as determined under the 
laws of thr  jurisdiction of organization of such entity, units. intrrests, or other partnership or limited liability company interests; or (iii) any other equity 
ownership or panicipation; 

(c! "Contract" means any legally binding written or oral agreement, contract, subcontr,act, lease, instrument, note, license or sublicense; 

(d) "niatcrisl adverse effect" means, whcn used in  connection with Progress or Duke, as the case may bc, any change, effect. event, occurrence or state 
of Facts (i) that is materially adverse to thc busincss, assets, properties, financial condition or results or operations of such pcrson and its subsidiaries taken as a 
whole but excluding any of the foregoing resulting fioni (A) changes in international nr national political or regulatory conditions generally (in each CJSC, to 
the extent not disproponionately affecting the applicable person and its subsidiaries, taken as a whole, as compared to similarly situated persons), (B) changes 
or conditions generally affecting the U S economy or financial markets or generally affecting any of the segments of the industry in which the applicable 
person or any of its subsidiaries operates (in each case, to the estcnt not disproportionately affecting the applicable person and its subsidiaries, taken as a 
whole, as compared to similarly situated persons), (C) the announcement or consummation of, or compliance with, this Agreement, or (D) any taking ofany 
action by such party at the writien request ofthe o&er pany. or (ii) that prevents or materially delays such person from performing irs material obligations 
under this Agreement or consummation of the transactions contemplated hereby; 

(e) "m'' means an individual, corporation. partnership, limited liability company, joint venture. association, trust, unincorponted organization or 
other entiry; 
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- 
(0 "subsidialy" means, with respect to any person, any other person, whether incorporated or unincorporated, of which more than 50% of either the 

equity inlerests in, or the voting control of, such other person is, directly or indirectly through subsidiaries or othcnvise, beneficially owned by such first 
person; and 

(g) "knowled& means (i) with respcct l o  Progress, the actuil knowledge of the persons listed in Section 8 03(g) of the Progress Disclosure Letter, and 
(ii) wirh respect lo Duke, the actual knowledge of the persons listed in Section 8 03(g) of the Duke Disclosure Letter. 

Section 8 04 Interpretation and Other Matlers. (a) When a reference is made in this Agreement to an Article, Section or Exhibit, siich reference shall be 
to an Article or Section of, or an Exhibit IO, this Agreement unless otherwise indicated The table of contents and headings conmined in this Agreement ore for 
reference purposes only and sholl not affect in any way the meaning or interpretation of this Agreement Whenever the words "include," "includes" or 
"including" are used in this Agreement, they shall be dcenisd to be followed by the words "without liniitation." The words "hereof," "herein" and "hereundef' 
and words of similar import when used in this Agrccmcnt shall refer to this Agreenicnt as a whole and not to any paniculw provision of this Agreement AI1 
terms defined in this Agrcement shall have the defined meanings whcn used in any certificatc or other documcnt made or delivcrcd pursuant hereto unless 
otherwise defined therein. 'The definitions containcd in this Agreement are applicable to the singular as well ss the plural fonns of such terms and to the 
masculine as we l l  as to the feminine and neuter genders ofsiich terms. Any agreement, instrument or statute defined or referred to herein or in m y  agreement 
or instrument that is referred to herein means such agreement, instrument orstatute as from lime to lime amended, modified or supplemented, including (in 
the case of agreements or instruments) by waivcror consent and (in the case of s!ah.ites) by succession of comparable S U C C ~ S S O ~  shtutes and references to all 
attachments thereto and instruments incorporated therein. References to a person are also lo i ts pcrmilted successors and assigns 

(b) Each of Duke and Progress has or may have set fonh information in ils respective disclosure letter in a section thereof that corresponds to the 
section of this Agreement to which it relates A matter set forth in one seclion of a disclosure letter nced not be set forth in any other section of the disclosure 
letter so long as its relevance to the httc1 section ol*c disclosure lettcr or seclion of this Agreement i s  readily apparent on the face o f  the information 
disclosed in the disclosure lener to the person to which such disclosure is being made The fact that any ilem of information is disclosed in a disclosure letier 
to this Agreement slid1 no( be construed to m a n  that such information is required lo bc disclosed by this Agreement. Such information and the dollar 
thresholds set forth herein shall not be used a a basis for interpreting Ihe terms "msterial," "macerial adverse effect" or other similar terms in this Agreemen1 

(c) Duke agrees Io cause Merger Sub to coniply with its obligations under this Agrecment. 

Section S 05 Countemam, This Agreement may be executed in one or more counterparts, all of which shall be considered one and the same qreenient 
and shsll become effective when one or more counterpans have been signed by each psr'y and delivered to the other parties. 
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Section 8 06 Entire Aereemcnt: No Third-Pam, Beneficiaries. This Agreement (including the documents and instruments referred to herein) and the 

Confidentiality Agreement (i) constitute the entire agreement, and supersede all prior agreements and understandings, both written and oral, among the panies 
with respect to thc subject matter ofthis Agreement and (ii) except for the provisions of Section S 08 (which shall be enforceable by the lndcmnified Parties) 
and except for the rights of Progress's shareholders to receive the Merger Consideration after the Effective 'Time in the event the Merger is consummated, are 
not intended to confer upon any person other than the parties any rights or remedies. The representations and warranties in this Agreement are the product of 
negotiations among the parties and are for the sole benefit of the panics. Any inaccuracies in such represenlntions and warranties are subject to waiver by the 
partics in accordance with the terms ofthis Agreement without notice or liability to any other person. The representations and warranties in this Agreement 
may represent an allocation among the parties ofrisks associated with particular matters regardless ofthe knowledge ofany of the parties and may 11wc been 
qualified by certain disclosures not reflectcd in the text of h i s  Agreement. Accordingly, persons other than the psrties may not rely upon the reprcsenkilions 
and wananties in this Agreement M characterizations of  actual facts or circumstances as of the date of this Agreement or as of any other date. 

Section 8.07 Governine Law. This Agreement shall be governed by, and construed in pccordance wilh, the laws of the State of Delaware. regardless O F  
the laws that might otherwise govern under applicable principles of conflict of laws, except that matters related to the fiduciary obligations of the Progress 
Board orDirectors shall be governed by the laws of thc Slate of North Carolina 

Section 9 08 Assimnient. Neither this Agreement nor any of the rights, interests or obligations under this Agreement shall be assigned, in whole or in 
pen, by operation of law or otherwise by any of the parties hereto without the prior written consent ofthe other paw.  Any attempted or purported assignment 
in violation of the preceding sentence shall be null and void and of no effect whatsoever Subject to the preceding two sentences. this Agreement shall be 
binding upon, inure to the benefic of, and be enforceable by, the parties and their respective SUCC~SSOTS nnd assigns. 

Section 8 09 Enforcement 

(a) The panies agree that irrep3rable damage would occur and that the parties would not have any adequate remedy 31 law in the event that any of the 
provisions of this Agreement were not pzrfornied in accordance with their specific terms or were otherwise breached. It is accordingly agreed that the parties 
shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to enforce specificolly the terns and provisions of this Agreement, 
without the necessity of posting bonds orsirnilarundenakings in connection therewith. this being in addition to any other remedy to which they are entitled at 
law or in equity. 

@) Each of the parties (i) irrevocably rubmiu itself to the personal jurisdiction of each state or federal court sitting in the State of Dclawarc, as well as 
to thcjurisdiction of all c0un.s to which an appeal may be taken from such courts, in any suit, action or proceeding arising out of or relating to this hgrecmenr 
or any of the tramctions contemplated herein, (ii) agrces that every such suit, action or proceeding shall be brought, heard and determined exclusively in the 
court of 
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Chancery of the State of Delaware (provided that, in thc cvent subject mattcrjurisdiction is unavailable in or declined by the Court of Chancery, then all such 
claims shall be brought, heard and determined exclusively in any other state or fcdcral court sitting in the State of Delaware), (iii) agrees that it shall not 
attempt to deny or defeat such personal jurisdiction by motion or other request for leave from such court, (iv) agrees not to bring any suit. action or proceeding 
arising out of or relating to this Agrecmcnt OJ any of thc transactions contemplated herein in any other court, and (v) waives any defense of inconvenient 
foruni to the maintenance of  any suit, action orprocceding so brought 

(c) Each of the parties agrees that service of any process, summons, notice or document by U.S. registered mail to its address set fonh in Scction 8.02 
shall be effective service of process for any action, suit or proceeding brought against it, provided, however, that nothing containcd in the foregoing clause 
shall affect the right of any party to serve legal process in any other manner permitted by applicable Law 

Scction 8.10 Scvembility. If any term or othcr provision of this Agreement is invalid, illcgal or incapable of being cnforced by any rule of law or public 
policy, all other conditions and provisions ofrhis Agreement shall nevertheless remain in full force and cffcct. Upon such dctermination that any temi o r  other 
provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original 
intent of the parties as closely as possible to the fullest extent permitted by applicsble law in an acceptable manner to the end that the transactions 
contemplated hereby are fulfilled to the extent possible. 

Section X. 1 I Waiver of Jiirv Trial. h c h  party to this Agreement knowingly and voluntnrily waives. to the fullest extent permitted by applicable law, 
any right i t  may have lo 3 trial by jury in respect ofany action, suit or proceeding arising out of or relating lo h i s  Agreement 
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IN WITNESS WHEREOF, Dukc, Merger Sub and Progress have caused this Agreement to be signed by their respective officers lhereunto duly 

authorized, all as of the dale first written above. 

DUKE ENERGY CORPORATION 
By Is/ James E. Rogers - 

Name: JamesE Rogen 
Title: Chairman, President and Chief Executive Ofticer 

DIAMOND ACQUISITION CORPORATlON 
By Is/ David S .  Mnltz 

Name: David S. Maltz 
Tille: Vice Presidenr 

PROGRESS ENERGY, INC 
By Is/ William D. Johnson 

Name: William D Johnson 
Title: Chairman, President and ChielExecutive Officer 

- SIGNATURE PAGE TO THE MERGER AGREEMENT- 
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Exhibit A 

As of the Effective Time, the size of the Board of Directors of Duke will be increased to IS. 
All 1 1 current directors of Duke (the "Duke D c s i u " )  will continue as dircctors as of the Efrcctive Time, subject to their ability and willingness to 
serve. Seven of the current directors of Progress (the "Proems Desimees") will be added to the Board of Directors of Duke as of the Effective Tinic, 
subject to their ability and willingness to scwe, such scven directors to be  designated by Progress, following reasonablc consultation with Duke, no later 
than March 20,201 1. 

If any Duke Designee is unable or unwilling to serve as a director of Duke as of rhc Effective Time, Duke will designate a rcplacement. followiog 
rcnsonable consultation with Progress, which replaccment shall be deemed a Duke Designee for all purposes of the Merger Agreement 

I f  any Progress Designee is unable or unwilling to serve as 3 director of Duke as of the Effective Time, Progress will designate 3 replacement. rollowing 
reasonable consultation with Duke, which replacement shall bc deemed a Progress L7esignee for all purposes of the Merger Agrecment. 

As o f  the Effective Time, the standing Board commitlees of Duke will consist of Duke's existing commitlees plus a Regulatory Policy and Operations 
Committee. At lexst one Progress Designcc will serve on each Committee In determining and recommending committee assignments, the Board and the 
Corporate Governance Committee will take into accounk among other things, the shills and expertise of the directors, the necds of the committees, and 
the goal that comminec workloads be disuibuted reasonably among the full Board 

Progress will designatc the chairs of the Compensation Committee and the Audit Committee, and Duke will designate the chairs of each of the other 
Board committees, in each case following reasonable consultation with the other party, and in each case subject to such individuals' ability and 
willingness lo serve Ifany such designated chair is unable or unwilling to serve in such position as o f  the Effective Time, the party that designated such 
chair shall designate a rrplacement from among such party's director designees, following reasonable consulrarion with the other party. 

Duke will designate the lcad indcpcndent director, following rcasonable consultation with Progress, subject to such individual's ability and willingness 
to serve. If the individual so designated as lead independent director is unable or unwilling to serve in such position as of the Effective 'Time, Duke will 
designate a rrplaccnicnt from aniong the Duke Designees. following reasonable consultation with Progress 

Prior LO the Effective Time, Duke will amcnd its Principles for Corporate Govcmnnce to provide that the normal retirement date for directors will be the 
annual meeting hcld in the calendar year following the calendar year in which such director reaches the age of 7 I ,  

~ 

I .  

2" 

6. 

7. 

a. 
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Exhibit B 

Roles and Resoonsibilities 

Chief Ereculi\.e Officer - Member of the Board 

- Determines Board agenda 

- Conduit bcnvcen Duke and Board 
* Develops the slrategic plan 
* Develops and communicates vision & mission 
.Develops public policy positions 

Executive Chairman - Conducls Board meetings 

* Supports Board selection process 

*Assists in setting Board agenda 
'Provides inpuf on public policy positions - Spokesman on public policy initiatives 

* National and international policy 

-Jointly dcsignates executive managcmcnt tcam with Executive Chairman prior 

- Following transilion, selccts executive management team with input from 

* Global initiatives - Active role in national and state government relations, in coordination l o  announcement 

with CEO 
Executive Chaimian 

*Jointly designates executive management team wilh CEO pnor to - Develops annual budgel for Board approval announcemenl 

-Drives strategic financial and operational r e s u l ~ ~  

- Lcads the organization 

Represents Duke to the public and investors 

Overview ~Jresponsibilifirs 

* Markedpublic comrnwiications - Before federal or inlernational authorities 

* Rare proceedings 
* FinanciaVeamings call/stntcgy/appearance at EEI and other industry conferences - National media on fedcraVglobal energy policy 

Before state authorities 

- Point or contact for merger activities - Rcsponsibility IO d u e m m e  Board agcnda - Operational execution 
* Corpomte strategy 

.Following transition, provides input on seleciion of executive management 

'Represenls the Board to the public 

learn 

Primary mponsibiliry Scconhry rcsponsibiliry 
Erccutivc Chairman CEO Exccutivc Chairman CEO - 

0 0 
0 0 
0 
0 

0 0 
0 0 
0 
0 0 

0 0 

! 



Exhibit C 

EMPLOYMENT AGREEMENT 
TERM SHEET 

WILLIAM D. JOHNSON 

As soon as reasonably practicable following the execution of this tern1 sheet but in any event prior lo the effective date of the closing of the merger (the 
"Merger") conteniplated by the Agreement ond Plan of Merger by and among Duke Energy Corporation (:'Duke''), Progress Energy, Inc ("Progress") and 
Diamond Acquisition Corporation (the "Merger Agreement"), Duke will take such acfion (or cause its affiliates to rake such action) as may be necessary and 
appropriate to effectuate a new employment agreement to be entered into or assumed by Duke for William D Johnson (the "Executive"), which agreement 
shall cake effect as of the Merger Effective upon the closing of the Merger and until such time as a new employnient agreement becomes effective, this term 
sheet shall govern the respective parties' rights and obligations and shall constitute an amendment of the Executive's employment agreement when deemed 
cffective as provided herein The new employment agrcement shall bc governed by the following provisions 

Basic Premise - The new employment agreement shall be substantially similar to the form of the current employmenL agreement for Duke's current 
CEO, except as otltenvise described below 

&-'The Execuiive shall be named as President and CEO of Duke effective upon the Merger, which will require conforming changes to the new 
employment agreement. 

h - T h r e e - y u r  term ofemploynicnt commencing upon the closing of the Merger. 

Ongoing Compensation 

(a) Annual Rase !%la?- 161,100,000 

(b) Short-Term Incentive Plan - The Executive shall be eligible to participate in the applicable Duke short-tern1 incentive plan, with a target 
opportunity of 125% ofannltol base salary. The tenns and conditions of the Executive's short-tcnn incentive cornpens3tion opportunities shall be 
substantially similar to the short-term incentive compensation opportunities provided to other executive officers of Duke. as determined by the 
Duke Compensation Committee from time to time. 

Long-Term Incentives -The Executivc shall be eligible to parlicipalc in the applicable Duke long-term incentive plan, with a target oppomnity 
of 500% of annual base salary The terms and conditions (e g., perfomlance nieasures, vesting schedules, allocation between perforniance and 
phantom shares) of the Executive's long-term incentive aw3rds shall be snbslantially similar to the long-term incentive awards granted to other 
executive officers of Duke, 3s determined by the Duke Compensation Committee from time to time. 

(c) 
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(d) Adiustmenjs - Givcn the time period between the elkclive date of this term sheet and the anticipatcd date of the closing of the Merger, the Duke 
Compensation Committee will review benchmark data and reserves discretion IO increase the compensation of the Executive if determined to be 
appropriate after laking into account the compensation provided lo CEOs of Duke's peer group. 

EmDlovee Benefitx-The Executive shall be entitled to employee benefits (e.g , retirement plans. health and insurance plans, perquisites) as 
determined by the Duke Compensation Comniinee from time to timc" 

m- The Executive's bcnetit under the Amended and Restated Supplemental Senior Executive Retirement Plan of Progress Energy, Inc. (the 
"SERF") shall be treated in the same manner as lhc benefit of other executives in the SEW who are employed with Duke following the closing of 
the Merger. 

(e) 

( f )  

5 lmnact of'Terminalion of Emplovment 

(a) If the Executive is involuntarily terminated without cause or quits for good reason following. but prior to the second anniversary Of ,  the closing Of 
the Merger, he will be entitled to severance equal to the benefits provided under the Progress Energy Inc. Management Change-in-Control Plan, 
3s amendcd from timc to time, except that no tax ~ ~ O S S - U P  shall be provided, and thc parties shall use their best efforts to structure the severance 
in a manner that eliminates or reduces the impact of Sections 280G and 4999 of the tax code. 

If the Executive is involuntarily terniinatcd without cause or quits for good reason following the second anniversary of, but prior ID the third 
anniversary of, the closing ofthe Mcrger, he will be entitled to the severance provided under his current employment agreement. as amended 
from time to time 

For purposes ofdetermining whether Ihe Executive has "good reason" to terminate employment or a "constmctive termination" has occurred, his 
move to Chnrlottr. NC, Scctions 2.13@) 3nd 2.13(c) o f  the Progrcss Energy, Inc. Management Change-in-Control Plan and Section 8(a)(i) of his 
current cmploymcnt agreemcnf, shall bc disregarded. 

(b) 

(c) 

6 Other Matters 

(a) 

' (b) 

Relocation Benrfits - The Exccutivc will be rciniburscd for direct and indirect relocation costs, provided that the Executive shall not reccivc 3 tax 
gross-up or indemnification Tor any such relocation costs that constitute income IO the Executive. 

Advisor Fccs - The Executive will be reimbursed for reasonable expenses incurred in connection with the negotiation of this term shect and the 
new employment agreement 
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(c) Corpon!e Aircraft - The Executive will be subject to substantially the same policies as currently in efl'ect for Duke's current CEO 
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IN WITNESS WHEREOF. the parties signing below have executed this term sheet this 8th day of January, 201 1, intcnding to be legally bound thereby 

DIAMOND ACQUlSITlON CORPORATION 
By: 

DUKE ENERGY CORPORATION 
By: 

William D Johnson 
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Exhibit D 

TERM SHEET FOR AMENDMENT TO 
EMPLOYMENT AGREEMENT 

JAMES E. ROGERS 

As soon as reasonably practicable following the execution of this term sheel, but in any event prior to the Effective Time of thc Merger contemplated 
by the Agreement and Plan oiMcrger by and among Duke Energy Corporation, Progress Energy, Inc. and Diamond Acquisition Corporation (the "Merger 
Agreemcnt"), James E Rogers (thc "Exccutive") and Duke will each use their commercially reasonable efforts to amend (or cause their respective affiliates to 
amend) the employment agreement by and between the Executive and Duke, dated as of February 19,2009 (the "Current Agreement"), as may be necessary 
and appropriate to effectuate the terms of the Executive's employment following the Merger that are set forth below, which amendments shall take effect as of 
the Effective rime. Capitalized terms used but not defined herein shall have the meanings ascribed to such terns in the Merger Agreement. 

I .  
2. 

Current Apreement-Except as otherwise described below, the Current Agreement shall remain in full force and effect 

Role and Resnonsibilitics - The Executive shall SCIVC as Executive Chairman of the  Board of Directors of Duke (the "Executive Chair") following the 
Merger and will cease to be employed as President and Chief Executive Officer of Duke as of the Effective Time. The Executive will continuc lo report 
directly to the Board of Directors of Duke and his roles and responsibilities will be those set forth on Exhibit B to the Merger Agreement. In no event 
will the foregoing amendments to the Current Agreement provide the Executive with the right to terminate his employn~cnt for "Good Reason" (as 
drfincd in the Current Agreement) under Seaion IO(b) ofthe Current Agreement 

unless terminated earlier pursuant to the terms o f  the Current Agreement 

Oneoine Comoensation - The Exccutive's compcnsation will remain thc same in all respects as under the Current Agreement through December 3 I .  
101 3 Should the term of employment continue beyond December 31.20 13 and the Executive continue to serve as Executive Chair as ofthat date, the 
Compensation Committee of the Board of Directors ot  Duke ivill address the Execudve's compensnrion for the remaining tern1 of his  crnployment at 
that time. 

Advisor Fees - The Esecutive will be reimbursed for reasonable expenses incurred in connection with the negotiation of this temi sheet nnd the 
amendment to the Current Agreement 

3 - The Executive's term of employment will end on the latcr of (i) December 3 I I 7-01 3 and (ii) the second anniversary of the Effective 'Time, 

4. 

5. 
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IN WITNESS WHERFOF, the  parties signing below have cxccuted this t e r m  sheet &is 8th day of January, 201 1 ,  intending 10 be legally bound ihercby 

DLAMOND ACQUISITION CORPORATION 
By: 

DUKE ENERGY CORPORATION 
By: 

James E. Rogers 
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” lndividunl 

Lynn Good 
Dhiaa Janiil 
Jeff Lyash 
Marc Manly 
John McArthur 
Mark Mulhern 
Keith Trent 
Jennifer Wcbcr 
Lloyd Yates 

- Position 

Chief Financial Officer 
Nuclear Generation 
Energy Supply 
General Counsrl, Corporate Sccrctary 
Regulated Utilities 
Chief Administrative OFTcer 
Commercial Businesses 
Human Resources 
Customcr Operations 

I n  addition, A.R Mullinax and Paula Sims shall co-lead integntion during the transition period following Closing. I 

I 



Eshibit 10.1 

January 7,201 1 

@mployee Name] 

[Employee Address] 

Dear [EmployeeJ: 

In consideration ofthe transactions contemplated in the Agreement and Plan of Mergcr by and among Duke Energy Corporation (the "Company"). 
Diamond Acquisition Corporation and Progress Energy, Jnc ("Progress"), dated as of January 8,201 1 (the "Merger Agreement"), and your continued 
employment with the Company following the consummation of the Mergcr (as defined in the Merger Agreement), this letter agreement sets forth your 
agreement to waive ccrtain limited rights to tcrniinate your employment for Good Reason (as defined in h e  Progress Management Change-in-Control Plan, as 
amended and restated effecrive January I ,  2008 (the "CIC Plan")) or ti) claim "constructive terminalion" pursuant to your employment ayeement with 
[Progress Entity], dated 3s of [dste] (rhe "Employnient Agreement"). 

You acknowledge 3nd agree to waive your right to (i) terminate your employment for Good Reason under (a) Section 2.13(b) of h e  CIC Plan as a result 
of 3 change in your position, duties orresponsibifilies in connection with becoming the officer responsible for Regulated Utilitiesat the Company following 
the consummation o f the  Merger: (b) Section 2.13(c) of  the CIC Plan as a result of n change in your total incentive compensation opportunity duc to your 
becoming a parlicipant in the Company's incentive conipensation plans following the consummation of thc Merger; provided that your targct incentive 
compensation opportunity is substantially similar to lh31 of similarly situated esecutives of the Company; and (c) Section 2.13(d) of the CIC Plan as a result of 
3 rcloc3tion to Charlotte, North Carolina in connecrion with the Merger or (ii) claim constiuctive termination under your Employment Agreement as a rrsull 
of Lhe changes to your position or  duties or thc rclontion of your principal work location as set forth above Progress acknowledges that in he event that thc 
Merzer Agreement is terminated without the Merger being consummated, this letter agreement will bc void ob biirio and of no further force or effect. 

This lcttcr agreement docs not affcct any other terms or in any way waive any other rights that you msy have under the CIC Plan, your Employment 
Agreement or any other agreements behveen you and Progress or any of its sffiliates or thc cornpensation and benefit plans of Progress or  any of ils affiliates 
in which you parlicipate as of the date hereof, including your right to terminate your employment for Good Reason under the CIC Plan or to claim 
constructive termination under your Employment Agreement, in each case for a reason other than the specific reasons set forth herein, and applies only if a 
Change-in-Control (as defined in the CIC Plan) occurs as a result of the lransactions contemplated by the Merger Agreemenr 



Plcasc sign helow to indicate your acknowledgment and acccptonce of the terms of this letter agreement 

Very truly yours, 
By: - 
Name: William D Johnson 
Title: Chairman, Prcsident and CEO, 

Progress Energy, [nc 

Agreed to and acknowledged 
as of the Sth day of Jsnuary, 201 1 

[Employee] 





ATTACWNPENT (3) 

i 

Carolina Power & L,ight Company and Florida Power Corporation 
March 30,201 1 



ATTACHMENT (3) 

PRE- AND POST- MERGER SIMPLIFIED ORGANIZATIONAL CHARTS 

Simplified Organizational Chart of Pre-Merger Nuclear Plant Ownership: 
Progress Energy 

1 

i 

i 
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S A  PAL OFFICERS OF 
A ?  IGWT COMPANY, 

FLOX;UI[)A POWER CORPOUT1ON7 
FLORIDA PROGRESS CORPORATION, 

PROGRESS ENERGY, INC., 
DUKE ENERGY CORPORATION; 

PRINCIPAL NUCLEAR OFFICERS OF DUKE ENERGY CAROLINAS, 
c; AND 

DIRECTORS AND SENOR IFICIERS OF POST-lNERGER DUKE 
ENERGY 630 

, 

Carolina Power B Light Company and Florida Power Corporation 
March 30,2011 . 



ATTACHMENT (4) 

DIRFXTORS AND PRINCIPAL, OFFICERS OF CAROLINA POWER & LIGHT 

CORPORATION, PROGRESS ENERGY, INC., D m  ENERGY CORPORATION; 
PRINCIPAL, NUCLEAR OFFICERS OF DUKE ENERGY CAROLINAS, LLC; 

CORPORATION 

COMPANY, FLOEUDA POWER CORPORATION, FLORIDA PROGRESS 

AND DIRECTORS AND SENIOR OFFICERS OF POST-MERGER DUKE ENERGY 

I. CAROLINA POWER &,LIGHT COMPANY 

A. CP&L Board of Directors 

The business address and names of the current CP&L board of directors are as follows. 

All are US. citizens. 

Carolina Power & Light Company 
410 S. Wilmington Street 
Raleigh, NC 27601 

Jeffrey A. Corbett 
William D. Johnson 
Jeffrey J. Lyash 
John R. McArthur 
Mark F. Mulhein 
James Scarola 
Paula J. Sims 
Lloyd M. Yates 

B. CP&L Principal Officers 

The business address, names, and current titles of the CPgCL principal officers are as 

follows. All are US. citizens. 

Carolina Power & Light Company 
410 S. Wilrnington Street 
Raleigh, NC 27601 

Caren B. Anders 
Michael J. Annacone 
Len S. Anthony 
Melody Birmingham-Byrd 
Christopher L. Burton 
Robert F. Caldwell 
Jeffrey A,. Corbett 
Joseph W .  Donahue 
Robert J. Duncan I1 

Vice President I 

Vice President - Brunswick Nuclear Plant 
General Counsel 
Vice President 
Vice President - Harris Nuclear Plant 
Vice President 
Senior Vice President 
Vice President -Nuclear Oversight 
Vice President - Robinson Nuclear Plant 



ATTACHMENT (4) 

DIRECTORS AND PRINCIPAL OFFICERS OF CAROLINA POWER & LIGHT 
COMPANY, FLORIDA P O W R  CORPORATION, FLORIDA PROGRESS 

CORPORATION, PROGRESS ENERGY, INC., D U I a  ENERGY CORPORATION; 
PRINCIPAL NUCLEAR OFFICERS OF DlJKE ENERGY CAROLINAS, LLC; 

CORPORATION 
AND DIRECTORS AND SENIOR OFFICERS OF POST-MERGER DUKE ENERGY 
- I____- -- 

I 

John Elnjtsky 
David B. Fountain 
Rodney E. Gaddy 
Charles M. Gates 
Sherri L. Green 
Anne M. Huffman 
William D. Johnson 
Patricia Kornegay-Timmons 
Gayle S. Lanier 
Jeffrey J. Lyash 
R. Tucker Mann 
Lee T. Mazzocchi 
John R "  McArthur 
Robert H. McCall 
Garry D. Miller 
Thomas F. Moses 
Mark F. Mulhem 
Carol C. Nelson 
Mitchell W. Peii-y 
James Scarola 
Paula J .  Sims 
Robert A. Sipes 
John F. Smith 111 
Jeffrey M. Stone 
P. Eugene 'CJpchurch 
Alexander J. Weintraub 
Holly H. Wenger 
Margaret S. Yaeger 
Lloyd M. Yaks 

Vice President 
Corporate Secretary 
Vice President 
Vice President 
Treasurer and Vice President 
Vice President 
Chairman 
Assistant Secretary 
Vice President 
Executive Vice President 
Vice President 
Vice President 
Chief Compliance Officer and Executive Vice President 
Vice President 
Vice President -Nuclear Engineering 
Assistant Treasurer 
Chief Financial Officer and Senior Vice President 
Vice President 
Vice President 
Chief Nuclear Officer and Senior Vice President 
Senior Vice President 
Vice President 
Vice President 
Chief Acconnting Officer 
Vice President 
Vice President 
Assistant Secretary 
Controller 
President and Chief Executive Offjcer 

11. FLORIDA POWER CORPORATION 

A. FPC Board of Directors 

The business address and names of the current FPC board of directors are as fo l lo~s .  All 

are US. citizens. 
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DIRECTORS ANI) PRJNCXPAL OFFICERS OF CAROLINA P O W R  & LIGHT 
COi"ANY, FLORIDA POWER CORPORATION, ]FLORIDA PROGRESS 

CORPORATION, PROGRESS ENERGY, INC., DUKE ENERGY CORPORATION; 
PRINCIPAL NUCLEAR OFFICERS OF DUKE ENERGY CAROLINAS, LLC; 

CORPORATION 
AM) DIRECTORS AND SENIOR OFFICERS OF POST-MERGER DUKE ENERGY 

- -_1__1_ ___- 

Florida Power Corporation 
299 1 st Avenue N 
St. Petersburg, FL 33701 

Vincent M. Dolan 
William D. Johnson 
Michael A. L,ewis 
Jeffrey J. Lyash 
John R. McArthur 
Mark F. Mulhem 
Paula J.  Sims 

€3. FPC Principal Officers 

The business address, names, and current titles ofthe FPC principal officers are as 

follows. All are U.S. citizens. 

Florida Power Corporation 
299 1st Avenue N 
St. Petersburg, FL 33701 

Martha W. Bamwell 
Laura M. Roisvert 
Robert E. Caldwell 
Vincent M. Dolan 
Joseph W. Donahue 
Robert .T. Duncan 11 
John Elnitsky 
David B. Fountain 
Jon A. Frank  
Will A. Garrett 
Robert A. Glenn 
Sherri L. Green 
Anne M. Huffman 
William D. Johnson 
Jackie Joyner 
Gayle S. Lanier 
Michael A. Lewis 

Vice President 
Vice President 
Vice President 
President and Chief Esecutive Officer 
Vice President - Nuclear Oversight 
Vice President -Nuclear Operations 
Vice President 
Corporate Secretary 
Vice President - Crystal River Nuclear Plant 
Controller 
Assistant Secretary and General Coiinsel 
Treasurer and Vice President 
Vice President 
Chairman 
Vice President 
Vice President 
Senior Vice President 



ATTACHMENT (4) 

DTRECTORS AND PRINCTPAL OFF'ICERS OF CAROLINA POWER & LIGHT 
COMPANY, FLORIDA POWER CORPORATION, FLORIDA PROGRESS 

CORPORATION, PROGRESS ENERGY, INC., DUKE ENERGY CORPORATION; 
P m N C r P a  NIJCLEAR OFFICERS OF DUKE ENERGY CAROLINAS, LLC; 

AMD DIRECTORS AND SENTOR OFFICERS OF POST-MERGER DTJKE ENERGY 
- CORPORATION -.-- 

Jeffrey 3. Lyash 
R. Tucker Mann 
David J. Maxon 
Lee T. Mazzocchi 
John R. McArthur 
Garry D. Miller 
Thomas F. Moses 
Mark F. Muihern 
Carol C- Nelson 
Jeffrey D. Oliver 
James Scarola 
Paula J. Sims 
David W. Sorrick 
Jeffrey M. Stone 
Peter E. Toomey 
Alexander .J .  Weintraub 
Holly H. Wenger 
Mark V. Wirnberly 

Executive Vice President 
Vice President 
Vice President 
Vice President 
Chief Compliance Officer and Executive Vice President 
Vice President - Nuclear Engineering 
Assistant Treasurer 
Chief Financial Officer and Senior Vice President 
Vice President 
Vice President 
Chief Nuclear Officer and Senior Vice President 
Senior Vice President' 
Vice President 
Chief Accounting Officer 
Vice President 
Vice President 
Assistant Secretary 
Vice President 

111. FLORIDA PROGRESS CORPORATION 

A. Florida Propress Corporation Board of Directors 

The business address and names of the current Florida Progress Corporation board 

directors are as follows. All are U.S. citizens. 

Florida Progress Corporation 
410 S. Wilmington Street 
Raleigh, NC 27601 

Vincent M. Dolan 
William D. Johnson 
Jeffrey J. Lyash 
John R. McArthur 
Mark F. Mulhern 
Paula J. Sims 

I 

B.. Florida Progress Corporation Principal Officers 
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DIRECTORS AND PRINCIPAL OPFICERS OF CAROLINA POWER & LIGHT 
COMPANY, FLQRlDA POWER COXZPORATION, FLORIDA PRQGliESS 

CORPORATION, PROGIRESS ENERGY, INC., DLJIU3 ENERGY CORPORATION; 
PFUNCXPAL NUCLEAR OFFICERS OF DUKE ENERGY CAROLINAS, LLC; 

AND DIRECTORS AND SENIOR OFFICERS OF POST-MXRGER DUKE ENERGY 
- CORPORATION 

The business address, names, and current titles of the Florida Progress Corporation 

principal officers are as follows.. All are U S .  citizens. 

Florida Progress Corporation 
410 S .  Wilmington Street 
Raleigh, NC 27601 

David B. Fountain 
Sherri L. Green 
William D. Johnson 
Patricia Kornegay-Timmons 
Gayle S. Lanier 
John R. McArthur 
Thomas F. Moses 
Mark F. Mulhem 
Carol C. Nelson 
Jeffrey M. Stone 
Holly H. Wenger 

General Counsel and Corporate Secretary 
Treasurer 
Chairman, President and Chief Executive Officer 
Assistant Secretary 
Vice President 
Esecutive Vice President 
Assistant Treasurer 
Chief Financial Officer 
Vice President 
Chief Accounting Officer and Controller 
Assistant Secretary 

IV. PROGRESS ENERGY, INC. 

A. Progress Energy Board of Directors 

The business address and names of the current Progress Energy board of directors are as 

follows. All are U.S. citizens. 

Progress Energy, Inc. 
410 S. Wilmington Street 
Raleigh, NC 27601 

John D. Baker I1 
James E. Bostic, Jr. 
Harris E. DeLoach, Jr. 
James B. Hyler, Sr. 
William D. Jotinson 
Robert W. Jones 
W. Steven Jones 
Me1 R. Martinez 
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DIRECTORS AND PRINCIPAL OFFICERS OF CAROLINA POWER & LIGHT 
COMPANY, FLORIDA P O W R  CORPORATION, FLORIDA PROGRESS 

CORPORATION, PROGRESS ENERGY, XNC., DUME ENERGY CORPORATION; 
PRINCIPAL NUCLEAR OFFICERS OF DUKE ENERGY CAROLINAS, LLC; 

CORPORATION 
AND DIRECTORS AND SENIOR OFFICERS OF POST-MERGER DUKE: ENERGY 
-1_̂  - -  

E. Marie McKee 
.John H. Mullin 111 
Charles W. Pryor, Jr. 
Carlos A. Saladrigas 
Theresa M. Stone 
Alfred C. Tollison, Jr 

B. Progress Energy Principal Officers 

The business address, names, and current titles of the Progress Energy principal officers 

are as follows. All are U S .  citizens. 

Progress Energy, Inc. 
410 S .  Wilmington Street 
Raleigh, NC 27601 

David B. Fountain 
Sherri L. Green 
William D. Johnson 
Patricia Kornegay-Timrnons 
Jeffrey J. Lyash 
John R. McArthur 

Thomas F. Moses 
Mark F. Mulhern 
Jeffrey M. Stone 
Holly H. Wenger 

Assistant Secretary 
Treasurer 
Chairman, President, and Chief Executive Officer 
Assistant Secretary 
Executive Vice President 
Chief Compliance Officer, Corporate Secretary, Executive Vice 
President, and General Counsel 
Assistant Treasurer 
Chief Financial Officer and Senior Vice President 
Chief Accounting Offcer and Controller 
Assistant Secretary 

V. DUKE ENERGY CORPORATION 

A. Duke Energy Board of Directors 

The business address and names of the current Duke Energy board of directors are as 

follows. All are U S .  citizens. 

Duke Energy Corporation 
526 South Church Street 
Charlotte, NC 25202 
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DIRECTORS AND PRINCIPAL OFFICERS OF CAROLINA POWER & LIGHT 
COMPANY, FLORIDA POWER CORPORATION, FLOHDA PROGRESS 

CORPORATION, PROGRESS ENERGY, XNC., DUKE ENERGY CORPORATION; 
PRINCIPAL NUCLEAR OFFICERS OF DUKE ENERGY CAROLINAS, LLC; 

CORPORATION 
AND DIRECTORS AND SENIOR OFFICERS OF POST-MERGER DUKE ENERGY 
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William Barnet 111 
G. Alex Bemhardt, Sr. 
Michael G. Browning 
Daniel R. DiMicco 
John H. Forsgren 
Ann M. Gray 
James H. Hance, .Jr. 
E. James Reinsch 
James T. Rhodes 
James E. Rogers 
Philip R.  Sharp 

B. Duke Energy Principal OKicers 

The business address, names, and current titles of the Duke Energy principal officers are 

2s follows. A11 are U.S. citizens. 

Duke Energy Corporation 
526 South Church Street 
Charlotte, NC 78202 

Richard B. Bates 
Roberta B. Bowman 
Jefikry G. Browning 

Keith G. Butler 
Myron L. Caldwell 
Swati V. Da.ji 

Stephen G. De May 
Lynn J. Good 
Dhiaa M. Jatnil 

David S. Maltz 
Gianna M. Manes 
Marc E. Manly 
Beverly K. Marsliall 
David W. Molder 
Aha R. Mullinas 

Vice President, Mergers and Acquisitions 
Senior Vice President and Chief Sustainability Officer 
Senior Vice President., Audit Services and Chief Ethics and 
Compliance Officer 
Senior Vice President, Tax 
Senior Vice President, Financial Planning and Analysis 
Vice President. Global Risk Management and Insurance and Chief 
Risk Officer 
Senior Vice President, Investor Relations and Treasurer 
Group Executive and Chief Financial Officer 
Group Executive, Chief Generation Officer and Chief Nuclear 
Officer 
Vice President, Legal and Assistant Corparate Secretary 
Senior Vice President arid Chief Customer Officer 
Group Executive, Chief Leg,al Officer and Corporate Secretary 
Vice President, Federal Policy and Government Affairs 
Senior Vice President and Chief Technology Officer 
Senior Vice President and Chief Information Officer 
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DIRECTORS AND PRINCIPAL OFHCERS OF CAROLINA POWER & LIGHT 
COMPANY, FLORTnA POWER CORPORATION, FLORIDA PROGRESS 

CORPORATION, PROGR3ESS ENERGY, INC., DUKE ENERGY CORPORATION; 
PRXNCLPAL NUCLEAR OFFICERS OF DlJKE ENERGY CAROLINAS, LLC; 

CORPORATION 
AND DLRECTORS AND SENIOR OFFICERS OF POST-MERGER DUKE ENERGY 

- - -- p_____I I  

Ronald R. Reising 

Robert .l. Ringel 
James E. Rogers 
John L,. Stowell 
B. Keith Trent 
William F. Tyndall 

Jennifer L. Weber 
Steven K.  Young 

Senior Vice President, Supply Chain and Chief Procurement 
Officer 
Vice President, Legal and Assistant Corporate Secretary 
President and Chief Executive Officer 
Vice President, Environmental Health and Safety Policy 
Group Executive and President, Commercial Businesses 
Senior Vice President, Federal Government and Regulatory 
Affairs 
Group Executive, Human Resources and Corporate Relations 
Senior Vice President and Controller 

C. Duke Energy Carolinas, LLC Principal Nuclear Officers 

The business address, names, and current titles of the Duke Energy Carolinas, LLC 

principal nuclear officers are as follows. All are I.J.S. citizens. 

Duke Energy Carolinas, LLC 
526 South Church Street 
Charlotte, NC 28202 

David A. Baxter Vice President, Nuclear Engineering 
Bryan J Dolan Vice President, Nuclear Plant Development 
T.P. Gillespie Jr. Site Vice President. Ocoiiee 
Dhiaa M. Jamil Group Executive, Chief Geiieration Officer and Chief Nuclear 

Officer 
Ronald A. Jones Senior Vice President, Nuclear Development 
Daniel K. McRainey Vice President, Nuclear Special Projects 
James R Morris Site Vice President, Catawba 
John W. Pitesa Senior Vice President, Nuclear Operations 
Regis T. Repko Site Vice President, McGuire 
Benjamin C. Waldrep Vice President, Nuclear Fleet Performance 
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DIRECTORS AMD PRINCIPAL OFFICERS OF CAROLINA POWER & LIGHT 
COMPANY, FLORIDA POWER CORPORATION, FLORIDA PROGRESS 

CORPORATION, PROGRESS ENERGY , INC., DUKE ENERGY CORPORATION; 
PRINCIPAL NUCLEAR OFFICERS OF DUKE ENERGY CAROLWAS, LLC; 

CORPORATION 
AND DIRECTORS AND SENIOR OFFICERS OF POST-MERGER DUKE ENERGY 

VI POST-MERGER DUKE ENERGY CORPORATION 

A. Post-Merger Board of Directors 

At the close of the merger, the size of the board of directors of Duke Energy will be 

increased to eighteen All eleven current directors of Duke Energy will continue as directors as 

of the effective time of close, subject to their ability and willingness to serve. James E. Rogers, 

currently Chairman, President and Chief Executive Officer of Duke Energy, will serve as the 

Executive Chaimian of the board of directors. The following seven of the current directors of 

Progress Energy will be added to the Board of Directors of Duke Energy as of the effective time 

of close, subject to their ability and willingness to serve: John D. Baker 11, Harris E. DeLoach, 

"Jr~, James B. Hyler, Jr., William D. Johnson, E. Marie McKee, Carlos A. Saladrigas and Theresa 

M. Stone. All members of the Duke Energy board of directors after the merger will be IJ.S. 

C it izens. 

B. Post-Merger Principal Officers 

After the merger, the Duke Energy headquarters will remain in Charlotte, North Carolina. 

The headquarters business address will be: 

Duke Energy Corporation 
550 South Tryon Street 
Charlotte, NC 28202 
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DIRECTQRS AND PFUNCIPAL OFFICERS OF CAROLINA POWER SC LIGHT 
COMPANY, FLORIDA POWER CORPORATION, FLORIDA PROGRESS 

CORPORATION, PROGRESS ENER6Y, INC., DUKE ENERGY CORPORATION; 
PRINCIPAL, NUCLEAR OFFICERS OF DUICE ENERGY CAROLINAS, LLC; 

CORPORATION 
AND DlRECTORS AM) SENIOR OFFICERS OF POST-MER6ER DUKF, ENERGY 

The merger agreement provides that, subject to such individuals' ability and willingness 

to serve, the following individuals will be the senior officers of Duke Energy upon completion of 

the merger: 

Lynn J .  Good, currently group executive and chief financial officer of Duke Energy, will 
continue as chief financial officer; 

Dhiaa M. Jarnil, currently group executive, chief generation officer and chief nuclear officer 
of Duke Energy, will lead nuclear generation; 

William D. .Johnson, currently chairman, president and chief executive officer of Progress 
Energy, will serve as the president and chief executive officer of Duke Energy; 

Jeffrey J. Lyash, currently executive vice president of energy supply of Progress Energy, will 
lead energy supply; 

Marc E. Manly, curreiitly group executive, chief legal .officer and corporate secretary of 
Duke Energy, will be general counsel and corporate szcietary; 

.John R.  McArthur, currently executive vice president, general counsel and corporate 
secretary of Progress Energy, \vi11 lead regulated utilities: 

Mark F. Mulhem, currently senior vice president and chief financial officer of Progress 
Energy, will be chief administrative officer; 

B. Keith Trent, currently group executive and president of commercial businesses of Duke 
Energy, will lead commercial businesses; 

.Jennifer L. Weber, currently group executive and chief human resources officer of Duke 
Energy, will lead human resources; and 

Lloyd M. Yates, c.urrently president and chief executive officer of Progress Energy 
Carol inas, wi I 1  lead customer operations. 
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~ REQUIRED -p_ STATE AND FEDERAL APPROVALS -. 

In addition to theNRC approval requested in this Application, the Applicants must also 

obtain the following state and federal approvals or file the following notifications prior to the 

merger: 

1 I Consent and approval of the Federal Energy Regulatory Commission (FERC) under 
Section 203 of the Federal Power Act, as amended, or an order under the Power Act 
disclaiming jurisdiction over the transactions contemplated hereby; as well as approval of 
two related filings with the FERC under Section 205 of the Federal Power Act, each of 
which is necessary to complete the merger: (1) ajoint dispatch agreement under which 
Duke Energy Carolinas, LLC (DEC) and CP&L will jointly dispatch their generation 
facilities, and (2 )  a joint open access transmission tariff under which DEC and CP&L will 
jointly provide transmission service; 

2. Approval of the North Carolina Utilities Commission, the South Carolina Public Service. 
Cornmission, and the Kentucky Public Service Commission;’ 

3 .  Filing of notification under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, 
as amended, and the implementing rules and regulations, and the expiration or early 
termination of the waiting period thereunder; 

4. Approval and, to the extent required, a declaration of effectiveness by the Securities and 
Exchange Commission pursuant to the filing of ( I )  a proxy statement relating to the 
approval of the Merger Agreement by Progress Energy’s and Duke Energy’s 
shareholders pursuant to the Securities’Exchange Act of 1934, as amended, and the rules 
and regulations thereundei; (2) the registration statement on Forin S-4 prepared in 
connection with the issuance of Duke Energy Common Stock in the Merger; and ( 3 )  such 
reports under the Exchange Act as may be required in connection with the Merger 
Agreement and the transactions conteniplated thereby; and 

5 .  Pre-approvals of license transfers with the Federal Communications Cornmission. 

I 

’ Duke Energy and Progress Energy will also provide information regarding the merger to their other state 
regulators: the Florida Public Service Commission, the Indiana Utility Regulatory Commission and the Ohio 
Public lltilities Commission, as applicable 





Dhiaa M. Jamil 
Group Execuffve, 
Chief Generation Officer and 
Chief Nuclear Officer 

Duke Energy 
EC03XMI526 South Church Streel 
Charlotte, NG 28202 

Mailing Address: 

Charloffe, NC 28201-f 006 

(704) 382-2200 (Direcl) 
(704) 382-4869 (Fax) 

Dhiaa. Jamn~ds'k~-energ~/.com 

P. 0. BOX 1006 - ECO3XM 

March 31,201 I 

ATTENTION: Document Control Desk 
U. S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 

Subject: Duke Energy Carolinas, LLC 

Oconee Nuclear Station, lJnits 1, 2, and 3 
Renewed Facility Operating License Nos. DPR-38, DPR-47, and DPR-55 
Docket Nos. 50-269, 50-270, and 50-287 

McGuire Nuclear Station, Units 1 and 2 
Renewed Facility Operating License Nos. NFP-9, NPF-17 
Docket Nos. 50-369. 50-370 

Catawba Nuclear Station, Units 1 and 2 
Renewed Facility Operating License Nos. NFP-35, NPF-52 
Docket Nos. 50-413 and 50-414 

Oconee Nuclear Station 
Independent Spent Fuel Storage Installation 
NRC License No. SNM-2503 
Docket No. 72-004 

Request for Threshold Determination of Nonjurisdiction or in the Alternative, 
Request for Consent to the Indirect 'Transfer of Control of Licenses Pursuant to 
10 CFR 5 50.80 and 10 CFR 72.50 

On January 8 ,  201 1, Duke Energy Corporation (Duke Energy), the parent corporation of 
Duke Energy Carolinas, LLC (Duke), executed an Agreement and Plan of Merger by and among 
Duke Energy, Diamond Acquisition Corporation and Progress Energy, Inc. (Progress Energy) 
(the Merger Agreement). A copy of the Merger Agreement is included with this request as 
Attachment 1 of the Enclosure. Pursuant to the Merger Agreement, Progress Energy will 
become a wholly-owned direct subsidiary of Duke Energy. Duke is the owner and operating 
licensee of Oconee Nuclear Station, Units 1, 2 and 3 (Oconee) and McGuire Nuclear Station, 
Units -? and 2 (McGuire); Duke has a 38.49 percentage ownership interest in 
Catawba Nuclear Station Unit 1 and is the operating licensee of Units 1 and 2 (Catawba); Duke 
also holds a specific license for the Oconee ISFSl (collectively Duke Licenses). 



IJ. S. Nuclear Regulatory Commission 
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Page 2 

Duke submits this letter on its behalf, and on behalf of Duke Energy, with the knowledge and 
consent of Progress Energy. Its purpose is to provide the Nuclear Regulatory Commission 
(NRC) with an adequate basis to make a threshold determination that the proposed merger of 
Duke Energy and Progress Energy will not constitute a direct or indirect transfer of the Duke 
Licenses or any rights thereunder, and thus Duke does not require the NRC's approval under 
Section 184 of the Atomic Energy Act, as amended, 10 CFR § 50.80 and 10 CFR lj 72.50 in 
connection with the proposed merger. Information to assist the Staff in their review is provided 
in the Enclosure. 

Under the terms of the Merger Agreement, and subject to regulatory approvals and the 
satisfaction of appropriate obligations of the parties, Diamond Acquisition Corporation, a 
wholly-owned direct subsidiary of Duke Energy, will merge with and into Progress Energy and 
each share of Progress Energy common stock will be cancelled and converted into the right to 
receive 2.6125 shares of Duke Energy common stock, subject to certain appropriate 
adjustments. Following completion of the merger, it is anticipated that Duke Energy 
shareholders will own approximately 63 percent of the combined company and Progress Energy 
shareholders will own approximately 37 percent of the combined company on a fully diluted 
basis. 

Duke will remain a wholly-owned direct subsidiary of Duke Energy. Progress Energy will 
become a wholly-owned direct subsidiary of Duke Energy and the former shareholders of 
Progress Energy will become shareholders of Duke Energy. Progress Energy is the parent 
cofporation of Carolina Power & Light Company (CP&L), 'now doing business as 
Progress Energy Carolinas, Inc. and Florida Power Corporation (FPC), now doing business as 
Progress Energy Florida, Inc. CP&L. and FPC will become indirect subsidiaries of Duke Energy. 
Charts showing the pre- and post-merger simplified organizational structures of 
Progress Energy and Duke Energy are included as Attachment 2 of the Enclosure. 

When the transaction is completed, the Merger Agreement provides that Duke Energy will have 
an eighteen-member board of directors. All eleven current directors of Duke Energy will 
continue as directors when the transaction is complete, subject to their ability and willingness to 
serve. Progress Energy, after consultation with Duke Energy, designated seven of the current 
directors of Progress Energy who will be added to the board of directors of Duke Energy when 
the transaction is complete, similarly subject to their ability and willingness to serve. The 
Merger Agreement further designates the principal executive officers of the merged company. 
A list of directors and principal executive officers of Duke, Duke Energy, Progress Energy and 
post-merger Duke Energy Corporation is included as Attachment 3 of the Enclosure. 

The proposed merger will not affect the relationship between Duke and Duke Energy. No 
change to Duke's corporate ownership structure will occur as a result of the proposed merger 
and Duke will continue to hold the Duke Licenses. Duke will continue to be responsible for the 
safe and economic operation of the Duke-licensed facilities. No physical changes to the plants 
will be made as a result of the proposed merger. Nor will any significant changes to the 
day-to-day operations of the nuclear stations be made as a result of the proposed merger. 
Operation will be in accordance with the terms and conditions of the present licenses and in 
accordance with the current licensing bases. 

The Enclosure provides information pertaining to the proposed merger. This information 
demonstrates, as to Duke, the transaction is similar to other transactions which the Commission 
has determined in the context of a threshold review did not result in a direct or indirect license 
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transfer. Further, as this information demonstrates, the merger will 
operation of Oconee, McGuire, or Catawba; (2) adversely impact the managerial or technical 
qualifications of the licensed operator; (3) adversely impact the financial qualifications of the 
licensees or the existing assurance of adequate decommissioning funding for the plants; or 
(4) result in foreign ownership, control, or domination over any of the licensees. 

(1) adversely impact the 

The merger will, however, result in an indirect transfer of control over the NRC licenses held by 
CP&L and FPC. On March 30, 201 1, CP&L and FPC submitted an application seeking NRC 
consent to the indirect transfer of control of the following NRC licenses: ( I )  Brunswick Steam 
Electric Plant, Units 1 and 2, Renewed Operating Licenses DPR-71 & DPR-62; (2) Crystal River 
Nuclear Generating Plant, Unit 3, Operating License DPR-72; (3) Shearon Harris Nuclear Power 
Plant, Unit 1, Renewed Operating License NPF-63; (4) H.B. Robinson Steam Electric Plant, 
lJnit 2, Renewed Operating License DPR-23; and (5) H.B. Robinson Steam Electric Plant 
Independent Spent Fuel Storage Installation Facility, Renewed Materials License No. 
SNM-2502. 

Based upon the foregoing and the information provided in the Enclosure, Duke requests a 
threshold determination that the proposed merger of Duke Energy and Progress Energy will not 
constitute a direct or indirect transfer of the Duke Licenses. In the alternative, if the NRC 
concludes that the proposed merger constitutes a transfer of control of any of the Duke 
Licenses, Duke respectfully requests approval of such transfer pursuant to Section 184 of the 
Atomic Energy Act, as amended, 10 CFR § 50.80 and 10 CFR § 72.50. 

The parties to the proposed transaction anticipate closing on December 1, 201 1, subject to 
receipt of all required regulatory approvals, which are listed in Attachment 4 of the Enclosure. 
Duke respectfully requests the Staffs determination regarding this matter prior to May 31,201 1, 
so that should NRC approval be required, additional information may be provided to the Staff if 
needed to support the approval by October 15, 201 I .' 
Should you have any questions or require additional information regarding this request for 
threshold determination of nonjurisdiction or in the alternative, request for consent to the indirect 
transfer of control of licenses pursuant to 10 CFR 3 50.80 and 10 CFR 5 72.50, please contact 
Lara Nichols at 704.382.9960 or Lara.Nichols@,duke-enerqv.com or Jeff Thomas at 
704.382.3438 or Jeff.Thomas@duke-enerqyam 

There are no regulatory commitments contained in this letter or enclosure. 

Dhiaa M. Jamil 
Group Executive, Chief Generation Officer and Chief Nuclear Officer 

1 In their application for approval of indirect transfers of control, CP&L and FPC have requested 
NRC approval by this date. 

mailto:Lara.Nichols@,duke-enerqv.com
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Enclosure: Supporting Information Related to The Proposed Merger Between 
Duke Energy Corporation and Progress Energy, Inc. 

Attachments: 

1. Merger Agreement 
2. Pre-Merger and Post-Merger Simplified Organization Charts 
3. Directors and Officers of Duke Energy Carolinas, LLC, 

Duke Energy Corporation, Progress Energy, Inc. and Post-Merger 
Duke Energy Corporation 
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STATE OF NORTH CAROLINA 

COUNTY OF MECKLENBURG 

I ,  Dhiaa M. Jamil, state that I am the Group Executive, Chief Generation Officer and Chief 
Nuclear Officer for Duke Energy, and that I am duly authorized to execute and file this request 
on behalf of this company. To the best of my knowledge and belief, the statements contained in 
this document with respect to this company are true and correct. To the extent that these 
statements are not based on my personal knowledge, they are based upon information provided 
by employees and/or consultants of the company. Such information has been reviewed in 
accordance with company practice, and I believe it to be reliable. 

Dhiaa M. Jamil 
Group Executive, Chief Generation Officer and Chief Nuclear Officer 

Subscribed and sworn before me, a Notary Public in and for the State of North Carolina and 
County of Mecklenburg, this 3 \ %  day of March 201 1. 

.- ."< 
- 1 3 c  . -1 [ ),,'hi> 7 __ d:. c ~ 5g-t WITNESS my Hand and Notarial Seal: 

Notary Public 

My commission expires: 

Notary Public 
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XC: 

Susan L. Uttal, Esq. 
Office of General Counsel 
U. S. Nuclear Regulatory Commission 
One White Flint North 
11 555 Rockville Pike 
Rockville, MD 20852-2738 

Eric; Leeds, Director of Office of Nuclear Reactor Regulation 
1J. S. Nuclear Regulatory Commission 
I1555 Rockville Pike 
Rockville, MD 20852-2738 

Catherine Haney, Director of Office of Nuclear Material Safety and Safeguards 
U. S .  Nuclear Regulatory Cornmission 
11555 Rockville Pike 
Rockville, MD 20852-2738 

Thomas Fredrichs, Senior Level Advisor for Financial Matters 
Office of Nuclear Reactor Regulation 
U. S. Nuclear Regulatory Commission 
One White Flint North 
11 555 Rockville Pike 
Rockville, MD 20852-2738 

Victor M. McCree, Regional I I  Administrator 
U.S. Nuclear Regulatory Commission 
Marquis One Tower 
245 Peachtree Center Avenue NE, Suite 1200 
Atlanta, GA 30303-1 257 

John F. Stang, Jr., Senior Project Manager (ONS) 
U.S. Nuclear Regulatory Commission 
11 555 Rockville Pike 
Mail Stop 0-8 G9A 
Rockville, MD 20852-2738 

. .  

i 

I 
I 

1 

J. H. Thompson, Project Manager (CNS & MNS) 
U. S. Nuclear Regulatory Commission 
11 555 Rockville Pike 
Mail Stop 0-8 G9A 
Rackville, MD 20852-2738 
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xc (continued): 

A. T. Sabisch, NRC Senior Resident Inspector 
Oconee Nuclear Station 

J. B. Brady, NRC Senior Resident Inspector 
McGuire Nuclear Station 

G. A. Hutto, I l l ,  NRC Senior Resident Inspector 
Catawba Nuclear Station 

S.. E. Jenkins, Manager 
Radioactive & Infectious Waste Management 
SC Dept. of Health and Env. Control 
2600 Bull St. 
Columbia, SC 29201 

W. L. Cox, Ill, Section Chief 
Div. of Environmental Health, RP Section 
NC Dept. of Env. & Natural Resources 
1645 Mail Service Center 
Raleigh, NC 27699 

Lara S. Nichols, Vice President, Legal-Generation 
Duke Energy 
526 S-, Church Street, Mail Code EC07H 
Charlotte, NC 28202 

Kathryn B. Nolan, Associate General Counsel 
Duke Energy 
526 S. Church Street, Mail Code ECO7H 
Charlotte, NC 28202 

David A. Cummings, Associate General Counsel 
Duke Energy 
526 S. Church Street, Mail Code EC07H 
Charlotte, NC 28202 

David T. Conley, Senior Counsel 
Progress Energy Service Company, LLC 
PO Box 1551 
41 1 Fayetteville Street Mall 
Raleigh NC 27602 

John H. O’Neill, Jr., Partner 
Pillsbury Winthrop Shaw Pittman LLP 
2300 N Street, NW 
Washington, DC 20037-1 122 



U. S. Nuclear Regulatory Commission 
March 31,201 1 

ENCLOSUlRlE 

S-UPPORTWG INFORMATION RELATED TO 
SED MERGER BETWEEN DIKE ENERGY CORPORATION 

AND PROGRESS ENERGY, INC. 



U. S. Nuclear Regulatory Commission 
March 31, 201 1 
Enclosure 

I. 

II. 

Ill. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX. 

X. i 

XI. 

TABLE OF CONTENTS 

INTRODUCTION ............................................................................................................. 1 

STATEMENT OF PURPOSE AND DESCRIPTION OF THE TRANSACTION .............. 2 

REGULATORY EVALUATION ..................................................................................... 3 

GENERAL. CORPORATE INFORMATION REGARDING 
DUKE ENERGY CAROLINAS, LLC, DUKE ENERGY CORPORATION AND 
PROGRESS ENERGY, INC ........................................................................................... 5 

TECHNICAL QUALIFICATIONS ................................................. . .........................._..... 7 
FINANCIAL QUALIFICATIONS ............................"..........-.............,...................,........... 7 

ANTITRUST INFORMATION ..... , ................................................. . ................................ 8 

RESTRICTED DATA AND CLASSIFIED NATIONAL SECURITY INFORMATION ...... 8 

ENVIRONMENTAL CONSIDERATIONS ............................................ . .......................... 8 

PRICE-ANDERSON INDEMNITY AND NUCLEAR 1NSURANCE ................................ 9 

EFFECTIVE DATES ........._..............__....................................................................... '..... 9 

i 

1 



U. S. Nuclear Regulatory Commission 
March 31, 201 1 
Enclosure 
Page I of 9 

1. INTRODUCTION 

Duke Energy Carolinas, LLC (Duke) requests a threshold determination that the proposed 
merger of Duke Energy Corporation (Duke Energy) and Progress Energy, Inc. (Progress 
Energy) will not constitute a direct or indirect transfer of control of the operating licenses for the 
Oconee Nuclear Station, lJnits 1, 2 and 3 (Oconee), McGuire Nuclear Station, h i t s  1 and 2 
(McGuire), Catawba Nuclear Station, Units 1 and 2 (Catawba) and Oconee Nuclear Station 
Independent Spent Fuel Storage Installation (Oconee ISFSI).’ In the alternative, if the NRC 
concludes that: the proposed merger constitutes a transfer of control of any of the Duke 
Licenses, Duke respectfully requests approval of such fransfer pursuant to Section 184 of the 
Atomic Energy Act, as amended, 10 CFR § 50.80 and 10 CFR § 72.50. 

Duke is the owner and operating licensee of Oconee and McGuire. Duke has a 38.49 
percentage ownership interest in Catawba Unit 1, is the licensed operator of Unit 1, and is the 
non-owner operating licensee of Unit 2. Duke also holds a specific license for the 
Oconee ISFSI. The use of the term “Duke Licenses” herein refers to the following: 

I 

B Oconee Unit 1 DPR-38 

c) Oconee Unit 2 DPR-47 

e Oconee Unit 3 DPR-55 

e McGuire Unit 1 NPF-9 

e McGuire (Jnit 2 NPF-17 

e Catawba Unit 1 NPF-35 

B Catawba Unit 2 NPF-52 

B) Oconee ISFSI SNM-2503 

The facilities that are the subject of the Duke Licenses are collectively referred to as the 
Licensed Facilities. 

The proposed merger will not affect the relationship between Duke and Duke Energy. No 
change to Duke’s corporate ownership structure will occur as a result of the proposed merger 
and Duke will continue to hold the Duke Licenses.‘ Duke will continue to be responsible for the 
safe and economic operation of the Licensed Facilities. No physical changes to the plants will 
be made as a result of the proposed merger. Nor will any significant changes to the day-to-day 

1 Duke is also a general licensee for storage of spent fuel in certain certified dry casks at Qconee, 
McGuire and Catawba pursuant to 10 CFR 5 72.210. 
The merger will not affect the existing joint ownership of Catawba. ‘ 
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operations of the nuclear stations be made as a result of the proposed merger. Operation will 
be in accordance with the terms and conditions of the present licenses and in accordance with 
the current licensing bases. 

Duke will continue to be a utility regulated by the Federal Energy Regulatory Commission, the 
North Carolina Utilities Commission and the Public Service Commission of South Carolina. As 
such, Duke will continue to be financially qualified to operate, maintain and decommission the 
Licensed Facilities. 

11. STATEMENT OF PURPOSE. AND DESCRIPTION OF THE TRANSACTION 

The terms and conditions of the proposed transaction are set forth in the Agreement and Plan of 
Merger, dated as of January 8, 201 1, by and among Duke Energy Corporation, 
Diamond Acquisition Corporation and Progress Energy, Inc. (the Merger Agreement). A copy of 
the Merger Agreement is included with this request as Attachment 1 of this Enclosure. lJnder 
the terms of the Merger Agreement, and subject to regulatory approvals and the satisfaction of 
certain obligations of the parties, Diamond Acquisition Corporation, a wholly-owned direct 
subsidiary of Duke Energy, will merge with and into Progress Energy and each share of 
Progress Energy common stock will be cancelled and converted into the right to receive 
2.6125 shares of Duke Energy common stock, subject to certain appropriate adjustments. 

Duke will remain a wholly-owned direct subsidiary of Duke Energy. Progress Energy will 
become a wholly-owned direct subsidiary of Duke Energy and the former shareholders of 
Progress Energy will become shareholders of Duke Energy. Progress Energy is the parent 
company of Carolina Power & Light Company (CP&L), now doing business as 
Progress Energy Carolinas, Inc. and also the parent company of Florida Progress Corporation, 
which is the holding company for Florida Power Corporation (FPC), now doing business as 
Progress Energy Florida, Inc. CP&L and FPC will become indirect subsidiaries of 
Duke Energy. Charts showing the pre- and post-merger organizational structures of 
Progress Energy and Duke Energy are included as Attachment 2 of this Enclosure. 

Based on the closing price of Duke Energy common stock on the New York Stock Exchange on 
January 7, 201 1, the last trading day before the public announcement of the Merger Agreement, 
Progress Energy shareholders would receive a value of $46.48 per share, or $13.7 billion in 
total equity value. Duke Energy also will assume approximately $1 2.2 billion in 
Progress Energy net debt. Following completion of the merger, it is anticipated that 
Duke Energy shareholders will own approximately 63 percent of the combined company and 
Progress Energy shareholders will own approximately 37 percent of the combined company on 
a fully diluted basis. 

When the transaction is completed, the Merger Agreement provides that Duke Energy will have 
an eighteen-member board of directors. All eleven current directors of Duke Energy will 
continue as directors when the transaction Is complete, subject to their ability and willingness to 
serve. Progress Energy, after consultation with Duke Energy, designated seven of the current 
directors of Progress Energy who will be added to the board of directors of Duke Energy when 
the transaction is complete, similarly subject to their ability and willingness to serve. 
Duke Energy's Chairman, President and Chief Executive Officer, James E. Rogers, will be 
Executive Chairman of the post-merger board of directors. William D. Johnson, 
Progress Energy's Chairman, President, and Chief Executive Officer, will be President and 

, 
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Chief Executive Officer of Duke Energy post-merger. The Merger Agreement further designates 
the principal officers of Duke Energy upon closing of the merger. Notably, Duke Energy’s 
Chief Generation Officer and Chief Nuclear Officer (CNO), Dhiaa M. Jamil, will lead the nuclear 
generation function for the merged company. No significant changes in the organization of any 
of the Licensed Facilities are expected to be made as a result of the transaction. A list of 
directors and principal executive officers of Duke, Duke Energy, Progress Energy and the 
post-merger Duke Energy Corporation is included as Attachment 3 of this Enclosure. 

The merger of Progress Energy with Duke Energy will create the nation’s largest utility with 
$65 billion in enterprise value and $37 billion in market capitalization. The scale, scope and 
diversity of the combined company are expected to result in increased financial stability and 
strength, enhanced access to capital, and greater ability to undertake the significant fleet and 
grid modernization required to respond to increasing environmental regulation, plant retirements 
and demand growth. The merger should benefit customers through operating efficiencies over 
time; additionally customers in North Carolina and South Carolina are expected to benefit from 
joint dispatch efficiencies and fuel procurement savings. The new Duke Energy will be able to 
leverage the best practices of both companies to achieve even higher levels of safety, 
operational excellence and customer satisfaction. In addition, the merger also provides 
consistent and predictable earnings and cash flows to support dividend payments to 
shareholders and maintain balance sheet strength. 

Ill. REGULATORY EVALUATION 

A. Request for Threshold Determination that No NRC Aporoval. is Rewired 

NRC regulation 10 CFR 5 50.80 implements Section 184 of the Atomic Energy Act for Part 50 
licenses. Section 50.80(a) provides in part that- “No license for a production utilization facility, 
or any right thereunder, shall be transferred, assigned, or in any manner disposed of, either 
voluntarily or involuntarily, directly or indirectly, through transfer of control of the license to any 
person, unless the Commission shalt give its consent in writing.” Similarly, 10 CFR § 72.50 
requires consent for the transfer of control of a specific license for an independent spent fuel 
storage installation. Under the facts set forth above, the proposed merger will not result in 
transfer of the Duke Licenses. Duke and all facts pertinent to its ownership, financing and 
operation of the Licensed Facilities are unaltered by the transaction. Further, there is no effect 
on Duke’s technical or financial qualifications to hold the Duke Licenses, nor any effect on the 
decommissioning funds available or obligated for decommissioning of the Licensed Facilities. 
Finally, the proposed merger does not raise the issue of foreign ownership of either Duke, or its 
parent Duke Energy. 

B. precedent 

The facts presented here are similar to other transactions which the Commission determined in 
the context of a threshold review did not present a direct or indirect license transfer issue. The 
Commission has repeatedly concluded that proposed mergers in which (a) the transaction 
occurs at the holding company level, (b) there is no change in the licensee’s ownership 
structure, (c) the parent company of the licensee is the dominant entity in the post-merger 
organization, (d) there is no change in the financing or operation at the licensee level did not 
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constitute a transfer in control of the NRC licenses. The following determinations serve as 
precedent for the action requested by Duke: 

NRC Letter re: Merger of MCN Energy into DTE Energy (TAC No. MA7885) 
(February 15, 2000) (ADAMS Accession No. ML003683266)(determIning upon threshold 
review that the merger between MCN Energy Group, Inc. (MNC) and 
DTE Energy Company (DTE) pursuant to which MCN became a subsidiary of DTE and 
an affiliate of Detroit Edison Company did not result in a transfer of control of the 
operating license for Fermi 2 held by Detroit Edison); 

NRC Letter re: Merger of Dominion Resources, Inc. and Consolidated Natural Gas 
Company (TAC Nos. MA6430, MA64312, MA6432 and MA6433) (December 7,1999) 
(ADAMS Accession No. Ml-993470426) (determining iqon threshold review that the 
merger between Dominion Resources, Inc. (DRI) and Consolidated Natural Gas 
Company (CNG) pursuant to which CNG became a subsidiary of DRI and an affiliate of 
Virginia Electric and Power Company did not did not result in a transfer of control of the 
licenses for North Anna Units 1 and 2 and Surry Power Station Units 1 and 2 held by 
Virginia Pawer); 

NRC Letter re: Proposed Merger involving Wisconsin Power & Light Company 
(TAC No. M96691) (July 30, 1997) (ADAMS Accession No. ML020770479) (determining 
upon threshold review that the merger between WPL Holdings, Inc. (WPLH), Interstate 
Power Corporation (IPC) and IES Industries Inc. (IESI) pursuant to which IESl merged 
into WPLH and IPC became a subsidiary of WPLti and an affiliate of Wisconsin Power & 
Light Company YPL)  did not did not result in a transfer of control of the license for 
Kewaunee Nuclear Power Plant held by WPL); and 

see also, NRC Letter re: Merger of lnfersfafe Power Company info IES Utilities lnc. 
(TAC No. MA9346) (December 27, 2000) (ADAMS Accession No. ML003781005) 
(determining upon threshold review that the consolidation of Interstate Power Company 
(IPC) into IES lltilities, Inc. (IES), both subsidiaries of Alliant Energy Corporation, did not 
result in a transfer of control of the license for Duane Arnold Energy Center held by IES) 

For the reasons set forth herein, Duke respectfully requests that the NRC determine that the 
proposed merger between Duke Energy and Progress Energy does not involve a direct or 
indirect transfer of control over the Duke Licenses, and thus does not require NRC approval as 
to Dukeq3 

The merger will, however, result in an indirect transfer of control over the NRC licenses held by 3 

CPBL and FPC. On March 30,201 1, CP&L and FPC submitted an application seeking NRC consent to 
the indirect transfer of control of the following NRC licenses: (1) Brunswick Steam Electric Plant, LJnits 1 
and 2, Renewed Operating Licenses DPR-71 & DPR-62; (2) Crystal River Nuclear Generating Plant, 
Unit 3, Operating License DPR-72; (3) Shearon Harris Nuclear Power Plant, Unit 1, Renewed Operating 
License NPF-63; (4) H.B. Robinson %earn Electric Plant, Unit 2, Renewed Operating License DPR-23; 
and (5) H.B. Robinson Steam Electric Plant Independent Spent Fuel Storage Installation Facility, 
Renewed Materials License No. SNM-2502 
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C. Request in the Alternative for Approval of Indirect ‘Transfer of Rights 

In the alternative, if the NRC concludes that the proposed merger constitutes a transfer of 
control of any of the Duke Licenses, Duke respectfully requests approval of such transfer 
pursuant to Section 184 of the Atomic Energy Act, as amended, 10 CFR 5 50.80 and 
IO CFR 
regarding “the identity and technical and financial qualifications of the proposed transferee as 
would be required by those sections if the applicant were for an initial license ...” This 
information demonstrates that should approval of the proposed merger as to Duke be required, 
post closing Duke will continue to be qualified to he the holder of the license and otherwise 
meets the requirements of 10 CFR !j 50.80 and 10 CFR $72.50. 

72.50. Provided below is the information required by 10 CFR 5 50.80(b) and (c) 

_ -  

IV. GENERAL CORPORATE INFORMATION REGARDING 
DUKE ENERGY CAROLINAS, LLC, DUKE ENERGY CORPORATION AND 
PROGRESS ENERGY, INC. 

A. General Information Reqardina Duke Enerav Carolinas, LLC 

1. Name and Address 

Duke Energy Carolinas, LLC 
526 South Church Street 
Charlotte, North Carolina 28202 ’ 

2. Description of Business 

Duke is engaged in the business of generating, transmitting, distributing and selling electric 
power and energy. It is a public utility under the laws of North Carolina and subject to the 
jurisdiction of the North Carolina CJtiiities Commission with respect to its operations in that State. 
The company also transacts business and is an “electrical utility” under the laws of the State of 
South Carolina; accordingly, its operations in that State are subject to the jurisdiction of the 
Public Service Commission of South Carolina. Duke is also a public utility under the Federal 
Power Act, and certain of its operations are subject to the jurisdiction of the Federal Energy 
Regulatory Commission. The company owns and/or operates regulated electric facilities, 
including seven nuclear units licensed by the NRC, as well as electric distribution and 
transmission facilities. 

3. Organization and Management 

Duke is a whoily-owned direct subsidiary of Duke Energy Corporation, which is currently widely 
held and publicly traded. Following the proposed transaction, Duke will continue to be a 
wholly-owned direct subsidiary of Duke Energy Corporation. Duke will not be owned, controlled 
or dominated by an alien, foreign corporation or foreign government. All members of Duke’s 
board of directors and all of its principal officers are citizens of the linited States. Their names 
and addresses are listed in Attachment 3 of this Enclosure. 
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B. General Information Resardina Duke Enerqv Corooration 

1. Name and Address 

Duke  Energy Corporation 
526 South Church Street 
Charlotte. North Carolina 28202 

2. Description of Business 

Duke Energy is a diversified energy company with both regulated and unregulated utility 
operations, organized and existing under the laws of the State of Delaware, with approximately 
$14 billion in annual revenues. Duke Energy supplies, delivers and processes energy for 
customers in the United States and selected international markets. Its regulated utility 
operations own approximately 27,000 megawatts of generating capacity and serve 
approximately four million customers located in five states in the Southeast and Midwest, 
representing a population of twelve million people, Its commercial power and international 
business segments own and operate diverse power generation asse ts  in North America and 
Latin America, including a growing portfolio of renewable energy asse ts  in the LJnited States. 
Weadquadered in Charlotte, North Carolina, Duke Energy is a Fortune 500 company traded on 
the New York Stock Exchange under the symbol DLJK. 

3. Organization and Management 
1 -  

Following the proposed transaction, the common stock of Duke Energy will be widely held and 
publicly traded. Duke Energy will not be owned, controlled or dominated by an alien, foreign 
corporation or foreign government. All members of Duke Energy's board of directors and all of 
its principal officers are citizens of the llnited States. Their names and addresses are listed in 
Attachment 3 of this Enclosure. After the merger, the Duke Energy board of directors will 
consist of eleven members of the existing Duke Energy board and seven members from the 
Progress Energy board who were designated by Progress Energy after execution of the 
Merger Agreement. The designated members of the Duke Energy post-merger board of 
directors are listed in Attachment 3 of this Enclosure. All are U.S. citizens. 

C. General Information Reqardinn Progress Enerqv, Inc. 

1 I Name and Address 

Progress Energy, Inc. 
410 S. Wilmington Street 
Raleigh, NC 27601 

2. Description of Business 

Progress Energy, organized and existing under the laws of the State of North Carolina, is a 
Fortune 500 energy company with more than 22,000 megawatts of generation capacity and 
approximately $10 billion in annual revenues. Progress Energy is t h e  parent company of CP&L. 
Progress Energy is also the parent company of Florida Progress Corporation, which is the 
holding company for FPC. CP&L and FPC are major electric utilities that serve approximately 
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3. I million cirstomers in the North Carolina, South Carolina, and Florida. Headquartered in 
Raleigh, North Carolina, Progress Energy is traded on the New York Stock Exchange under the 
symbol PGN. 

3. Organization and Management 

The common stock of Progress Energy is currently widely held and publicly traded. Following 
the proposed transaction, Progress Energy will become a wholly-owned direct subsidiary of 
Duke Energy. Progress Energy will not be owned, controlled or dominated by an alien, foreign 
corporation or foreign government. Seven members of Progress Energy's board of directors will 
become members of Duke Energy's board of directors after the merger. All members of 
Progress Energy's board of directors and all of its principal officers are citizens of the 
United States. Their names and addresses are listed in Attachment 3 of this Enclosure. 

V. TECHNICAL QUALIFICATIONS 

Duke's technical qualifications are not affected by the proposed merger. There will be no 
physical changes to the Licensed Facilities and no changes in their day-today operations in 
connection with the transaction. Duke will at all times renlain the licensed operator of Oconee, 
McGuire and Catawba. No conforming amendments will be required to the facility operating 
licenses or the site-specific ISFSI license as a result of the proposed transaction. 

The Licensed Facilities will continue to be operated in accordance with the Duke Licenses, NRC 
requirements, the licensing bases and other NRC commitments. The nuclear operating 
organizations for the Licensed Facilities are expected to remain essentially unchanged as a 
result of the acquisition. Sufficient qualified technical resources will be provided to support safe 
operation and maintenance of the units and clear lines of authority through to the CNO will be 
maintained. 

Dhiaa ,lamil, currently CNO of Duke Energy, will be the senior nuclear generation executive 
after the merger, reporting directly to the CEO. Through the integration process, the precise 
post-merger organization will be developed and may include a senior level corporate 
management structure through which the nuclear site vice presidents at each licensed facility 
would report. The candidates for these senior management positions include the existing senior 
management of the Duke Energy and Progress Energy nuclear fleets who have significant 
industry experience and are US citizens. The names of the principal nuclear officers for Duke, 
CPPXL and FPC are included in Attachment 3 of this Enclosure. There are no plans to change 
the  Nuclear Site Vice Presidents in anticipation of the merger. Any changes would occur due to 
the normal course of business, in which case replacements would be made using the existing 
succession management processes. 

As demonstrated by the above, the technical qualifications of the organization will remain intact. 

VI. FINANCIAL QUALIFICATIONS 

A. Operatins W n c i a l  Qualifications 

After the proposed transaction, Duke will continue to generate and distribute electricity and 
recover the cost of this electricity through rates authorized by the North Carolina Utilities 
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Commission, the Public Service Commission of South Carolina and the Federal Energy 
Regulatory Commission. Therefore, Duke will continue to meet the definition of “electric utility” 
set forth in 10 CFR § 50.2. Accordingly, its financial qualifications are presumed by 
10 CFR § 50.33(f) and no specific demonstration af financial qualifications is required. 

B. Decommissioninq Fundinq 

The proposed transaction will not impact the decommissioning funding assurance for the 
nuclear stations. Information regarding the status of decommissioning funding for Oconee, 
McGuire and Catawba as of December 31, 2010 was reported to the NRC in accordance with 
10 CFR § 50.75(f)(1) on March 30, 201 1. The funds are currently in full compliance with 
10 CFR § 50.75. Duke will continue to maintain its existing decommissioning trust funds 
segregated from its assets and outside its administrative control in accordance with the 
requirements of 10 CFR $j 50.75(e)(1). After the merger, Duke will remain responsible for the 
decommissioning liabilities associated with its ownership interests in Oconee, McGuire and 
Catawba. Duke will continue to fund its decommissioning trusts for the licensed facilities in 
accordance with I O  CFR § 50.75. 

VJI. ANTITRUST INFORMATION 

To the extent the NRC determines that the proposed merger results in an indirect transfer of the 
Duke Licenses, such transfer postdates the issuance of the plants’ operating licenses, and 
therefore no antitrust review is required or authorized. Based upon the Commission’s decision 
in Kansas Gas and Electric Co., et a/. (Wolf Creek Generating Station, Unit I), CLI-99-19, 
49 N.R.C. 441 (1999), the Atomic Energy Act does not require or authorize antitrust reviews of 
post-operating license transfer applications. See also 10 CFR 5 50,80(h); Final Rule, 
Antitrust Review Authority: Clarification, 65 Fed. Reg. 44,649 (July 19, 2000). 

VIII. RESTRICTED DATA AND CLASSIFIED NATIONAL SECURITY INFORMATION 

This request for threshold review and alternative request for consent to transfer the Duke 
Licenses does not contain any Restricted Data or other classified National Security Information. 
However, consistent with 10 CFR 8 50.80(b) and 5j 50.37, Duke and Duke Energy will 
appropriately safeguard such information if any such information does become involved and will 
not permit any individual to have access to any such information until the Office of Personnel 
Management investigates and reports to the NRC on the character, associations, and loyalty of 
such individual, and the NRC determines that permitting such person to have access to 
Restricted Data will not endanger the common defense and security of the United States. 

IX. ENVIRONMENTAL CONSIDERATIONS 

This request for threshold review and alternative request for consent to transfer the Duke 
Licenses is exempt from environmental review because it falls within the categorical exclusion 
contained in 10 CFR $j 51.22(~)(21), for which neither an Environmental Assessment nor an 
Environmental Impact Statement is required. Moreover, if deemed to be a transfer, the 
proposed transfers will not directly affect the actual operation of the plants in any substantive 
way. The proposed transfers will not involve an increase in the amounts, or a change in the 
types, of any radiological effluents that may be allowed to be released off-site, and they would 
not involve an increase in the amounts, or a change in the types, of non-radiological effluents 
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that may be released off-site. Further, there would be no increase in the individual or 
cumulative operational radiation exposure, and the proposed transfers would have no 
environmental impact. 

X. PRICE-ANDERSON INDEMNITY AND NUCLEAR INSURANCE 

The proposed transaction does not affect the existing Price-Anderson indemnity agreement for 
Oconee, McGuire and Catawba, and does not affect the required nuclear property damage 
insurance pursuant to 10 CFR § 50.54(w) and nuclear energy liability insurance pursuant to 
Section 170 of the Act and 1 U CFR Part 140. Duke will maintain all required nuclear property 
damage insurance and nuclear energy liability insurance, In addition, Duke’s annual reporting 
in compliance with 10 CFR 5j 140.21(e) provides reasonable assurance regarding its ongoing 
ability to pay its share of any annual retrospective premium. 

XI. EFFECTIVE DATES 

The parties to the proposed transaction anticipate closing on December I, 201 1, subject to 
receipt of all required regulatory approvals, which are listed in Attachment 4 of this Enclosure 

Duke respectfully requests the Staffs threshold determination regarding this matter prior to 
May 31, 201 1, so that should NRC approval be required, additional information may be provided 
to the Staff if needed to support a schedule that will permit NRC to issue its consent to the 
indirect license transfers as promptly as possible. Duke is prepared to work closely with the 
NRC staff to help expedite its review, but should approval be required as to the Duke Licenses, 
Duke requests approval in any event no later than October 15, 201 lo4 Duke further requests 
that, if required, the consent be immediately effective upon issuance and that it permit the 
indirect transfers of control to be implemented at any time within the customary one year of the 
date of approval. Duke will keep the NRC informed of any significant developments that have a 
material impact on the schedule. 

,! 

In their application for approval of indirect transfers of control, CP&L and FPC have requested NRC 
approval by this date. 
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AGREEMIZNT AND PL,AN OF MERGER, dated as of January 8,201 1 (this 
“Arrreernent”), by and among DUKE ENERGY CORPORATION, a Delaware corporation 
((‘Duke)’), DIAMOND ACQKJISITION CORPORATION, a North Carolina corporation and a 
direct wliolly-owned subsidiary of Duke (“Merger Sub”), and PROGRESS ENERGY, INC., a 
North Carolina corporation ((‘Pro~~ess’’). 

WHEREAS, the respective Boards of Directors of Duke and Merger Sub have approved 
this Agreement, and deem it advisable and in the best interests of their respective stockholders to 
consummate the merger ofMerger Sub with and into Progress on the terms and conditions set forth 
herein (the “Merger”), and the Board of Directors of Duke has determined to recoinmend to the 
stockholders of Duke that they approve an amendment to the Amended and Restated Certificate of 
Incorporation of Duke providing for a reverse stock split and that they approve the issuance of 
shares of Duke Common Stock in connection with the Merger as set forth in this Agreement; 

WKEREAS, the Board of Directors of Progress has adopted this Agreement, and deems it  
in the best interest of Progress to consummate the merger o f  Merger Sub with and into Progress on 
the terms and conditions set forth herein and has determined to recommend to the shareholders of 
Progrcss that they approve this Agreement and the Merger; 

WHERJ2AS, Duke and Progress desire to make certain representations, warranties, 
covcnants and agreements in connection with the Merger and the transactions contemplated by this 
Agreement and also to prescribe various conditions to the Merger; and 

WKEREAS, for United States federal income tax purposes, it is intended that the Merger 
shall qualify as a reorganization under Section 368(a) of the Internal Revenue Code of 1986, as 
amended (the ‘‘W’), and this Agreement is mtended to be, and is hereby, adopted as a plan of 
reorganization within the meaning of Section 368(a) of the Code. 

NOW, THErnFORE, in consideration of the foregoing and of the representations, 
warranties, covenants and agreenients contained in this Agreement, the parties agree as follows: 

ARTICLE I 

TRE m R G E R  

Section 1.01. The Merger. Upon the terms and subject to the conditions set forth in this 
Agreement, at the Effective Time, Merger Sub shall be merged with and into Progress in 
accordance with the North Carolina Business Corporation Act (the “NCBCA”). At the Effective 
Time, the separate corporate existence of Merger Sub shaIl cease, and Progress shall be the 
surviving corporation in the Merger (the “Surviving Corporation”) and shall continue its corporate 
existence under the laws of the State of North Carolina and shall succeed to and assume all of the 
rights and obligations of Progress and Merger Sub in accordance with the NCBCA and shall 
become, as a result of the Merger, a direct wholly-owned subsidiary of Duke. 

Section 1.02. Closing. Unless this Agreement shall have been terminated pursuant to 
Section 7.01, the closing of the Merger (the “Closing”) will take place at 10:OO a.m., local time, on 
a date to be specified by the parties (the “ClosinP Date”), which, subject to Section 4.06 of this 
Agreement, shall be no later than the second business day after satisfaction or waiver of the 
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conditions set forth in Article VI (other than those conditiok that by their terms are to be satisfied 
at the Closing, but subject to the satisfaction or waiver (to the extent permitted by applicable law) 
of such conditions at such h e ) ,  unless another time or date is agreed to by the parties hereto. The 
Closing shall be held at such location as is agreed to by the parties hereto. 

Section 1.03. Effective Time of the Merger. Subject to the provisions of this Agreement, 
as soon as practicable after l0:00 am., local time, on the Closing Date the parties thereto shall file 
articles of merger (the “Articles of Merger”) executed in accordance with, and containing such 
information as is required by, Section 55-1 1-05 of the NCBCA with the Secretary of State of the 
State of North Carolina and on or after the Closing Date shall make all other filings or recordings 
required under the NCBCA. The Merger shall become effective at such time as the Articles of 
Merger are duly filed with the Secretary of State of the State ofNorth Carolina or at such later t i e  
as is specified in the Articles of Merger (the time the Merger becomes effective being hereinafter 
referred to as the “Effective Time”). 

Section 1.04. Effects of the Merger, The Merger shalt generally have the effects set forth 
in this Agreement and the applicable provisions of the NCBCA. 

Section 1.05. Articles of Incorporation and Bv-laws of the Surviving Coworation. 

(a) At the Effective Time, the articles of incorporation of Merger Sub as in effect 
immediately prior to the Effective Time shall be the articles of incorporation of the Surviving 
Corporation until thereaftcr amended in accordance with the provisions thereof and hereof and 
applicable Law, in each case consistent with the obligations set forth in Section 5.08. 

(b) At the Effective Time, the by-laws of Merger Sub as in effect immediately prior to 
the Effective Time shall be thc by-laws of the Surviving Corporation until thereafter amended in 
accordance with the provisions thereof and hereof and applicable Law, in each case consistent with 
the obligations set forth in Section 5.08. 

Section 1.06. Directors and Officers of the Surviving Corporation. 

(a) The directors of Merger Sub at the Effective Time shall, from and after the 
Effective Time, be the directors of the Surviving Corporation in the Merger until their successors 
have been duly elected or appointed and qualilied, or their earlier death, resignation or removal. 

The officers of Progress at the Effective Time shall,  om and after the Effective (b) 
Time, be the initial officers of the Surviving Corporation until their successors have been duly 
elected or appointed and qualified, or their earlier death, resignation or removal. 

Section 1.07. Post-Merger Operations. 

(a) Board Matters. Duke shall take all necessary corporate action to cause the 
following to occur as of the Effective Time: (i) the number of directors constituting the Board of 
Directors of Duke shall be as set forth in Exhibit A hereto, with the identities of the Duke 
Designees (as dcfmed in Exhibit A hereto) as set forth in Exhibit A hereto and the identities of the 
Progress Designees (as d e k e d  in Exhibit A hereto) as identified by Progress after the date hereof 
in accordance with the provisions of Exhibit A hereto, subject to such individuals’ ability and 

-2- 
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willingness to serve; (ii) the committees of the Board of Directors of Duke shall be as set forth in 
Exhibit A hereto, and the chairpersons of each such committee shall be designated in accordance 
with the provisions of Exhibit A hereto, subject to such individuals’ ability and willingness to 
serve; and (iii) the lead independent director of the Board of Directors of Duke shall be designated 
in accordance with the provisions of Exhibit A hereto, subject to such individual’s ability and 
willingness to serve. In the event any Duke Designee or any Progress Designee becomes unable or 
unwilling to serve as a direct01 on the Board of Directors of Duke, or as a chairperson of a 
committee or as lead independent director, a replacement for such designee shall be determined in 
accordance with the provisions of Exhibit A hereto. 

(b) Chaiiman of the Board: President and Chief Exccutive Officer. Executive Officers. 

(i) Duke’s Board of Directors shall cause the current Chief Executive Officer 
of Progress (the “Prosess CEO”) to be appointed as the President and Chief Executive Officer of 
Duke, and cause the current Chief Executive Officer ofnuke (the “Duke CEO”) to be appointed as 
the Chairman of the Board of Directors of Duke, in each case, effective as of, and conditioned 
upon the occurrence of, the Effective Time, and subject to such individuals’ ability and willingness 
to serve. The roles and responsibilities of such offkers shall be as specified on Exhibit B to this 
Agreement. In the event that the Progress CEO is unwilling or unable to serve as the President and 
Chief Executive Officer of Duke a s  of the Effective Time, Progress and Duke shall confer and 
mutually designate a President and Chief Executive Officer of Duke, who shall be appointed by 
Duke in accordance with the Amended and Restated Certificate of Incorporation and Amended 
and Restated By-laws of Duke as in effect as of the Effective Time. In the event that the Duke 
CEO is unwilling or unable to serve as the Chairman of the Board of Directors of Duke as of tbe 
Effective Time, Progress and Duke shall confer and mutually designate a Chaincan of the Board 
of Directors of Duke, who shall be appointed by Duke in accordance with ths Amended and 
Restated Certificate of Incorporation and Amended and Restated By-laws of Duke as in effect as 
of the Effective Time. 

(ii) The material terms of the Progress CEO’s employment with Duke as the 
President and Chief Executive Officer of Duke to be in effect as of the Effective Time are set forth 
on Exhibit C hereto. The parties shall use their commercially reasonable efforts to cause an 
employment agreement reflecting such terms to be executed by Duke and the Progress CEO as 
promptly as practicable after the date heseoq effective as of, and conditioned upon the occurrence 
of, the Effective Time. 

(E)  The inaterial tenns of the Duke CEO’s employment with Duke as the 
Chairman of the Board of Directors of Duke to be in effect as of the Effective Time are set forth on 
Exhibit D hereto. The parties shall use their commercially reasonable efforts to cause an 
amendment to the employment agreement of the Duke CEO reflecting such amended terms to be 
executed by Duke and the Duke CEO as promptly as practicable after the date hereof, effective as 
oc and conditioned upon the occurrence of, the Effective Time. 

(iv) Subject to such individuaIs’ ability and willingness to so serve, Duke shall 
take all necessary corporate action so that the individuals identified on Exhibit E and designated 
for the Duke senior executive officer positions specified on such Exhibit shall hold such officer 
positions as of the Effective Time. In the event that any such individual(s) is(are) unwilling or 
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unable to serve in such officer posilion(s) as of the Effective Time, Progress and Duke shall confer 
and mutually appoint other individual(s) to serve in such officer position(s). 

(c) Name, Headquarters and Operations. Following the Effective Time, Duke shall 
retain its cuncnt name, and shall maintain its headquarters and principal corporate offices in 
Charlotte, North Carolina, none of which shall change as a result of h e  Merger, and, taken 
together with its subsidiarics following the Effective Time, shall maintain substantial operations in 
Raleigh, North Carolina. 

(d) Community Supuort. The parties agree that provision of charitable contributions 
and community support in their respective service areas serves a number of their important 
corporate goals. During the two-year period immediately following the Effective Time, Duke and 
its subsidiaries taken as a whole intend to continue to provide charitable contributions and 
conmunity support within the service areas ofthe parties and each of their respective subsidiaries 
in each service area at levels substantially comparable to the levels of charitable contributions and 
community support provided, directly or indirectly, by Duke and Progress within their respective 
service areas prior to the Effective Time. 

Section 1 .OS. Transition Committee. As promptly as practicable after the date hereof and 
to the extent permitted by applicable law, the parties shall create a special transition committee to 
oversee integration planning, including, to the extent permitted by applicable law, consulting with 
respect to operations and major regulatory decisions. This transition committee shall be 
co-chaired by the Progress CEO and the Duke CEO, and shall be composed of such chief 
executive officers and two other designees of Duke and two other designees of Progress. 

ARTICLE rr 
CONVERSION OF SHARES; EXCIWGE OF CERTIFICATES 

Section 2.01 Effect on Capital Stock. At the Effective Time, by virtue of the Merger and 
without any action on the part of holders of any shares of Progress Common Stock or any capital 
stock of Merger Sub: 

(a) Cancellation of Certain Progress Common Stock. Each share of Progress Common 
Stock that is owned by Progress (other than in a fiduciary capacity), Duke or Merger Sub shall 
automatically be canceled and retired and shall cease to exist, and no consideration shall be 
delivered in exchange therefor. 

(b) Conversion ofProness Common Stock. Subject to Sections 2.02(e) and 2.02(k), 
each issued and outstanding share of Progress Common Stock (other than shares to be canceled in 
accordance with Section 2.01 (a)) shall be converted into the right to receive 2.6125 (the 
”Exchange Ratio”) fully paid and nonassessable shares of Duke Common Stock (such aggregate 
amount, the “Merger Consideration”). As of the Effective,Time, all such shares of Progress 
Common Stock shall no longer be outstanding and shall automatically be canceled and retired and 
shall cease to exist, and each holder of a certificate representing any such shares of Progress 
Common Stock shall cease to have any rights with respect thereto, except the right to receive the 
Merger Consideration as contemplated by this Section 2.01@) (and cash in lieu of fractional shares 

, 
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of Duke Common Stock payable in accordance with Section 2.02(e)) to be issued or paid in 
consideration therefor upon the surrender of certificates in accordance with Section 2.02, without 
interest, and the right to receive dividends and other distributions in accordance with Section 2.02. 

(c) Conversion of Merizer Sub Common Stock. At the Effective Time, by virtue of the 
Merger and without any action on the part of the holder thereof, each share of common stock, par 
value $0.01 per share, of Merger Sub issued and outstanding immediately prior to the Effective 
Time shall be converted into and become one validly issued, fully paid and nonassessable share of 
common stock, par value $0.0 1 per share, of the Surviving Corporation and shall constitute the 
only outstanding capital stock of the Surviving Corporation. From and after the Effective Time, all 
certificates representing the common stock of Merger Sub shall be deemed for all purposes to 
represent the number of shares of cornion stock of the Surviving Corporation into which they 
were converted in accordance with the immediately preceding sentence. 

Section 2.02 Exchange of Certificates. 

(a) Exchanne Aaent. Prior to the Effective Time, Duke shall enter into an agreement 
with such bank or trust company as may be mutiially agreed by Duke and Progress (the “Exchanve 
Agcnt”), which agreement shall provide that Duke shall deposit with the Exchange Agent at or 
prior to the Effcctive Time, for the benefit of the holders of shares of Progress Common Stock, for 
exchange in accordance with this Article 11, through the Exchange Agent, certificates representing 
the shares of Duke Common Stock representing the Merger Consideration (or appropriate 
alternative arrangerncnts shall be made by Duke ifuncertificated shares of Duke Common Stock 
will be issued). Following the Effective Time, Duke shall make available to the Exchange Agent, 
from time to time as needed, cash sufficient to pay any dividends and-other distributions pursuant 
to Section 2.02(c) (such shares of Duke Common Stock to.be deposited, together with any 
dividends or distributions with respect thereto with a record date after the Effective Time, being 
hereinafter referred to as the “Exchange Fund”). 

(b) Exchange Procedures. As soon as reasonably practicable after the Effective T h e  
and in any event not later than the fifth Business Day following the Effective Time, Duke shall 
cause the Exchange Agent to mail to each holder of record of a certificate or certificates that 
immediately prior to the Effective Time represented outstanding shares of Progress Common 
Stock (the “Certificates”) whose shares were converted into the right to receive shares of Duke 
Common Stock pursuant to Section 2.01@), (i) a letter of transmittal (which shall specify that 
delivery shall be effected, and risk of loss and title to the Certificates shall pass, only upon delivery 
of the Certificates to the Exchange Agent and shall be in such form and have such other provisions 
as Ruke and Progress may reasonably spec@) and (ii) instructions for use in surrendering the 
Certificates in exchange for certificates representing whole shares of Duke Common Stock (or 
appropriate alternative arrangements shall be made by Duke if uncertificated shares of Duke 
Common Stock will be issued), cash in lieu of fractional shares pursuant to Section 2.02(e) and any 
dividends or other distributions payable pursuant to Section 2.02(c). Upon surrender of a 
Certificate for cancellation to the Exchange Agent, together with such letter of transmittal, duly 
completed and validly executed in accordance with the instructions thereto, and such other 
documents as may reasonably be requued by the Exchange Agenf the holder of such Certificate 
shall be entitled to receive in exchange therefor that number of whole shares of Duke Common 
Stock (which shall be in uncertificated book entry form unless a physical certificate is requested), 
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that such holder has the right to receive pursuant to the provisions of this Article 11, certain 
dividends or other distributions in accordance with Section 2.02(c) and cash in lieu of any 
fractional share of Duke Common Stock in accordance with Section 2.02(e), and the Certificate so 
surrendered shall forthwith be canceled. In the event of a transfer of ownership of Progress 
Common Stock that is not registered in the transfer records of Progress, the proper number of 
shares of Duke Common Stock may be issued to a person other than the person in whose name the 
Certificate SO surrendered is registered if such Certificate shall be properly endorsed or otherwise 
be in proper form for transfer and the person requesting such issuance shall pay any transfer or 
other taxes required by reason of the issuance of shares of Duke Common Stock to a person other 
than the registered holder of such Certificate or establish to the satisfaction of Duke that such tax 
has been paid or is not applicable. Until surrendered as contemplated by this Section 2.02, each 
Certificate shall be deemed at any time after the Effective T h e  to represent only the right to 
receive upon such surrender the Merger Consideration, which the holder thereof has the right to 
receive in respect of such Certificate pursuant to the provisions of this Article 11, certain dividends 
or other distributions in accordance with Section 2.02(c) and cash in lieu of any fractional share of 
Duke Common Stock, in accordance with Section 2 02(e). No interest shall be paid or will accrue 
on the Merger Consideration or any cash payable to holders of Certificates pursuant to the 
provisions of this Article 11. 

(c) Distributions with Respect to Unexchanged Shares. No dividends or other 
distributions with respect to Duke Common Stock with a record date after the Effective Time shall 
be paid to the holder of any unsurrendered Certificate with respect to the shares of Duke Common 
Stock issuable hereunder in respect thereof and no cash payment in lieu of fractional shares shall 
be paid to any such bolder pursuant to Section 2.02(e), and al l  such dividends and other 
distributions shall be paid by Duke to the Exchange Agent and shall be included in the Exchange 
Fund, in each case until the surrender of such Certificate in accordance with this Article IT. Subject 
to the effect of applicable escheat or similar laws, foliowing surrender of any such Certificate there 
shall be paid to the recordholder thereof, (i) without interest, the number of whole shares of Duke 
Common Stock issuable in exchange therefor pursuant to this Article II, the amount of dividends 
or other distributions with a record date after the Effective Time theretofore paid with respect to 
such whole shares of Duke Common Stock and the mount  of any cash payable in lieu of a 
fractional share of Duke Common Stock to which such holder is entitled pursuant to Section 
2.02(e) and (ii) at the appropriate payment date, the amount of dividends or other distributions with 
a record date after the Effective Time but prior to such surrender and with a payment date 
subsequent to such surrender payable with respect to such whole shares of Duke Common Stock. 

(d) No Further Ownership Rights hProgress Gomion Stock: Closui~ of Transfer 
Books. All shares of Duke Common Stock issued upon h e  surrender for exchange o f  Certificates 
in accordance with the terms of this Article II (including any cash paid pursuant to this Article D) 
shall be deemed to have been issued (and paid) in full satisfaction of all rights pertaining to the 
shares of Progress Common Stock theretofore represented by such Certificates, subject, however, 
to Progress’s obligation to pay any dividends or make any other distributions with a record date 
prior to the Effective Time that may have been declarcd or made by Progress on such shares of 
Progress Common Stock that remain unpaid at the Effective Time. As of the Effective Time, the 
stock transfer boolcs ofprogress shall be closed, and there shall beno further registration of 
transfers on the stock transfer books of Progress of the shares of Progress Common Stock that were 
outstanding inmediately prior to the Effective Time. If, after the Effective Time, Certificates are 

! 
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presented to Progress, Duke or the Exchange Agent for any reason, they shall be canceled and 
exchanged as provided in this Article II, except as otherwise required by law 

(e) No Fractional Shares. 

(i) No certificates or scrip representing fractional shares of Duke Common 
Stock shall be issued upon the surrender for exchange of Certificates, no dividend or distribution 
of Duke shall relate to such fractional share interests and such fractional share interests will not 
entitle the owner thereof to vote or to any rights of a sharehoIder of Duke but, in lieu thereof, each 
holder of such Certificate will be entitled to a cash payment in accordance with the provisions of 
this Section 2.02(e). 

(ii) As promptly as practicable following the Effective T h e ,  the Exchange 
Agent shall determine the excess of (A) the number of whole shares of Duke Conmon Stock 
delivered to the Exchange Agent by Duke pursuant to Section 2.02(a) representing the Merger 
Consideration over (B) the aggregate number of whole shares of Duke Coinmon Stock to be 
distributed to former holders of Progress Common Stock p,ursuant to Section 2.02@) (such excess 
being herein called the “Excess Shares”). Following the Effective Time, the Exchange Agent shall, 
on behalfof former sharehoIders of Progress, sell the Excess Shares at then-prevailing prices on 
the New York Stock Exchange, Inc. (“NYSE”), all in Lhe manner provided in Section 2.02(e)(iii). 
The parties acknowledge that payment of the cash consideration in lieu of issuing fractional shares 
of Duke Common Stock was not separately bargained For consideration but merely represents a 
mechanical rounding off for purposes of avoiding the expense and inconvenience to Duke that 
would otherwise be caused by the issuance of fractional shares of Duke Common Stock. 

(iii) The saIe of the Excess Shares by the Exchange Agent shall be executed on 
the NYSE through one or more member finns of the NYSE and shall be executed in round lots to 
the extent practicable. The Exchange Agent shall use reasonable efforts to complete the sale of the 
Excess Shares as promptly following the Effective Time as, in the Exchange Agent’s sole 
judgment, is practicable consistent with obtaining the best execution of such sales in light of 
prevailing market conditions. ‘CJntil the net proceeds of such sale or sales have been distributed to 
the holders of Certificates formerly representing Progress Common Stock, the Exchange Agent 
shall hold such proceeds in trust for holders of Progress Corrunon Stock (the “Common Shares w’). The Surviving Corporation shall pay all commissions, transfer taxes and other 
out-of-pocket transaction costs, including the expenses and compensation of the Exchange Agent 
incurred in connection with such sale of the Excess Shares. The Exchange Agent shall determine 
the poition of the Comnion Shares Trust to which each former holder of Progress Conlmon Stock 
is entitled, if any, by multiplying the amount of the aggregate net proceeds composing the 
Common Shares Trust by a fraction, the numerator of which is the amount of the fractional share 
interest to which such former holder of Progress Common Stock would otherwise be entitled (after 
taking into account all shares of Progress Common Stock held at the Effective Time by such 
holder) and the denominator of which is the aggregate amount of fractional share interests to which 
all former holders of Progress Common Stock would otherwise be entitled. 

(iv) As soon as practicable after the determination of the amount of cash, if any, 
to be paid to holders of Certificates formerly representing Progress Common Stock with respect to 
any ftactional share interests, the Exchange Agent shall malce available such amounts to such 
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holders of Certificates foiinerly representing Progress Common Stock, without interest, subject to 
and in accordance with the terms of Section 2.02(c). 

(0 Termination of Exchanpe Fund. Any portion of the Exchange Fund that remains 
undistributed to the holders of the Certificates for one year after the Effective Time shall be 
delivered to Duke, upon demand, and any holders of the Certificates who have not theretofore 
complied with this Article ll shall thereafter look only to Duke for payment of their claim for 
Merger Consideration, any dividends or distributions with respect to Duke Common Stock and 
any cash in lieu of fractional shares of Duke Common Stock. 

(g) No Liabilitv. None of Duke, Progress, Merger Sub, the Surviving Corporation or 
the Exchange Agent or any of their respective directors, officers, employees and agents shall be 
liable to any person in respect of auy shares of Duke Common Stock, any dividends or 
distributions with respect thereto, any cash in lieu of fractional shares of Dulce Conunon Stock or 
any cash from the Exchange Fund, in each case delivered to a public official pursuant to any 
applicable abandoned property, escheat or similar law. If any Certificate shall not have been 
surrendered prior to five years after the Effective Time (or immediately prior to such earlier date 
on which any Merger Consideration, any dividends or distributions payable ta the holder of such 
Certificate or any cash payable to the holder of such Certificate formerly representing Progress 
Common Stock pursuant to this Article TI, would otherwise escheat to or become the property of 
any Governmental Authority), any such Merger Consideration, dividends or distributions in 
respect of such Certificate or such cash shall, to the extent permitted by applicable law, become the 
property of Duke, free and clear of all claims or interest of any person previously entitled thereto. 

Investment of Exchange Fund. The Exchange Agent shall invest any cash included 
in the Exchange Fund, as directed by Duke, on a daily basis, provided that no gain or ioss thereon 
shall affect the amounts payable to the holders of Progress Common Stock pursuant to the other 
provisions of this Article II. Any interest and otheI income resulting kom such investments shall 
be paid to Duke. 

(i) 

(h) 

Withholding Rights. Duke and the Exchange Agent shall be entitlcd to deduct and 
withhold from any consideration payable pursuant to this Agreement to any person who was a 
holder of Progress Common Stock inunediately prior to the Effective Time such amounts as Duke 
and the Exchange Agent may be required to deduct and withhold with respect to the making of 
such payment under the Code or any other provision of applicable federal, state, local or foreign 
tax law. To the extent that amounts are so withheld by Duke or the Exchange Agent and duly paid 
over to the applicable taxing authority, such withheld amounts shall be treated for all purposes of 
this Agreement as having been paid to the person to whom such consideration would otherwise 
have been paid. 

j 

I I 

i 

6)  Lost Stolen or Destroyed Certificates. If any Certificate shall haye been lost, 
stolen or destroyed, upon the making of an affidavit of that fact by the person claiming such 
Certificate to be lost, stolen or destroyed and, if required by Duke, the posting by such person of a 
bond in such reasonable amount as Duke m y  direct as indemnity against any claim that may be 
made against it with respect to such Certificate, the Exchange Agent shall issue in exchange for 
such lost, stolen or destroyed Certificate, the Merger Consideration and, if applicable, any unpaid 
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dividends and distributions on shares of Duke Coimnon Stock deliverable in respect thereof and 
any cash in lieu of fractional shares, in each case pursuant to this Agreement. 

(k) Adjustments to Prevent Dilution. In the event that Progress changes the number of 
shares of Progress Common Stock or securities convertible or exchangeable into or exercisable for 
shares of Progress Common Stock, or Duke changes the number of shares of Duke Cormon Stock 
or securities convertible or exchangeable into or exercisable for shares of Duke Common Stock, 
issued and outstanding prior to the Effcctive Time, in each case as a result of a reclassification, 
stock split (including a reverse stock split), stock dividend os distribution, subdivision, exchange 
or readjustment of shares, or other similar transaction, the Exchange Ratio shall be equitably 
adjusted; provided, however, that nothing in this Section 2 . 0 2 0  shall be deemed to permit or 
authorize any party hereto to effect any such change that it is not otherwise authorized or permitted 
to undertake pursuant to this Agreement. Without limiting the generality of the foregoing, upon 
Duke’s implementation of the reverse stock split as described in Section 5.01(c), the Exchange 
Ratio will be reduced by multiplying the then-cutrent Exchange Ratio by a ratio, the numerator of 
which is the number of shares of Duke Common Stock outstanding immediately following such 
reverse stock split, and the denominator of which is the nuniber of sharcs of Duke Common Stock 
outstanding immediately prior to such reverse stock split. , 

(1) Uncertificated Shares. In the case of outstanding shares of Progress Common 
Stock that are not represented by Certificates, the parties shall make such adjustments to this 
Section 2.02 as are necessary or appropriate to implement the same purpose and effect that this 
Section 2.02 has with respect to shares of Progress Comnion Stock that are represented by 
Certificates. 

ARTICLE III 

REPRESENTATIONS AND WARRANTIES 

Section 3.01 Representations and Warranties of Progrcss. Except as set forth in the letter 
dated the date of this Agreement and delivered to Duke by Progress concurrently with the 
execution and delivery of this Agreement (the “Promess Disclosure Letter”) or, to the extent the 
qualifying nature of such disclosure is readily apparent therefrom and excluding any 
forward-looking statements, risk factors and other similar statements that are cautionary and 
non-speciSic in nature, as set forth in the Progress SEC Reports filed on or after January 1,2009 
and prior to the date hereof, Progress represents and warrants to Duke as follows: 

(a) Organization and Qualification. 

(i) Each of Progress and its subsidiaries is duly organized, validly existing and 
in good standing (with respect to jurisdictions that recognize the concept of good standing) under 
the laws of its jurisdiction of organization and has full power and authority to conduct its business 
as and to the extent now conducted and to own, Use and lease its assets and properties, except for 
such failures to be so organized, existing and in good standing (with respect to jurisdictions that 
recognize the concept of good stantling) or to have such power and authority that, individuaily or 
in the aggregate, have not had and could not be reasonably expected to have a material adverse 
effect on Progress. Each of Progress and its subsidiaries is duly qualifed, licensed or admitted to 

, 
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do business and is in good standing (wid respect to jurisdictions that recognize the concept of 
good standing) in each jurisdiction in which the ownership; use or leasing of its assets and 
properties, or the conduct or nature of its business, makes such qualification, licensing or 
admission necessary, except for such failures to be so qualified, licensed or admitted and in good 
standing (with respect to jurisdictioiis that recognize the concept of good standing) that, 
individuaIIy or in the aggregate, have not had and could not reasonably be expccted to have a 
material adverse effect on Progress. Section 3.01(a) of the Progress Disclosure Letter sets Forth as 
of the date of this Agreement the name and jurisdiction of organization of each subsidiary of 
Progress. No subsidiary of Progress owns any stock in Progress. Progress has made available to 
Duke prior to the date of this Agreement a hue and complete copy of Progress’s articles of 
incorporation and by-laws, each as amended through the date hereof. 

(ii) Section 3 Ol(a) of the Progress Disclosure Letter sets forfh a description as 
of the date of this Agreement, of all Progress Joint Ventures, including (x) the name of each such 
entity and (y) a brief description of the principal line or lines of business conducted by each such 
entity. For purposes of this Agreement: 

(A) “Joint Venture” of a person or entity shall mean any person that is 
not a subsidiary of such first person, in which such fust person or one or more of its 
subsidiaries owns directly or indirectly an equity interest, other than equity 
interests held for passive investment purposes that are less than 5% of each class of 
the outstanding voting securities or equity interests of such second person; 

(B) “Promess Joint Venture” shaU mean any Joint Venture of Progress 
or any of its subsidiaries in which the invested capital associated with Progress’s or 
its subsidiaries’ interest, as of the date of this Agreement exceeds $50,000,000; and 

(C) “Duke Joint Venture” shall mean any Joint Venture of Duke or any 
of its subsidiaries in which the invested capital associated With Duke’s or its 
subsidiaries’ interest, as of the date of this Agreement, exceeds $100,#00,0#0. 

(iii) Except for interests in the subsidiaries of Progress, the Progress Joint 
Ventores and interests acquired after the date of this Agreement without violating any covenant or 
agreement set forth herein, neither Progress nor any of its subsidiaries directly or indirectly owns 
any equity or similar interest in, or any interest convertible into or exchangeable or exercisable for, 
any equity or similar interest in, any person, in which the invested capital associated with such 
interest of Progress or any of its subsidiaries exceeds, individually as of the date of this Agreement, 
$50,000,000. 

(b) Capital Stock. 

(i) The authorized capital stock of Progress consists of: 

(A) 500,000,000 shares of common stock, no par value (the ‘LProRress 
Common-’), of which 293,150,141 shares were outstanding as of November 
2,2010; and 
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(E?) 20,000,000 shares of preferred stock, no par value per share, none of 
which were outstanding as of the date of this Agreement. 

As of the date of this Agreement, no shares of Progtess Common Stock were held in the 
treasury of Progress. As of the date of this Agreement, 1,418,447 shares of Progress Common 
Stock were subject lo outstanding stock options granted under the Progress Employee Stock 
Option Plans (collectively, the “Pro_gress Employee Stock Options”), 1,194,888 shares of Progress 
Common Stock were subject to outstanding awards of restricted stock units or phantom shares of 
Progress Common Stock (“Propress Restricted Stock Units”), 1,875,087 shares of PIogrcss 
Common Stock were subject to outstanding awards of performance shares of Progress Common 
Stock, determined at maximum performance levels (“Progress Performance Shares”) and 
1,651,047 additional shares of Progress Common Stock were reserved for issuance pursuant to the 
Progress Energy, Inc. 1997 Equity Incentive Plan, the Progress Energy, Inc. 2002 Equity Incentive 
Plan, the Progress Energy, Lnc. 2007 Equity Incentive Plan, the Amended and Restated Progress 
Energy, Lnc. Non-Employee Director Stock XJnit Plan, and any other compensatory plan, program 
or arrangernent under which shares of Progress Common Stock are reserved for issuance 
(collcctively, the “Promess Emplovee Stock Option Plans”). Since November 2,20 10, no shares 
of Progress Common Stock have been issued except pursuant to the Progress Employee Stock 
Option Plans and Progress Employee Stock Options issued thereunder and the Progress Energy, 
Tnc. Investor Plus Plan, and from November 2,2010 to the date of this Agreement, no shares of 
Progress Common Stock have been issued other than 17,367 shares of Progress Common Stock 
issued pursuant to the Progress Employee Stock Option Plans or Progress Employee Stock 
Options issued thereunder and 62,439 shares of Progress Common Stock issued pursuant to (ne 
Progress Energy, Inc. Investor Plus Plan. All of the issued and outstanding shares of Progress 
Common Stock are, and all shares reserved for issuance will be, upon issuance in accordance with 
the terms specified in the instruments or agreements pursuant to which they are issuable, duly 
authorized, validly issued, hlly paid and nonassessable. Except as disclosed in this Section 
3.01(b), as of the date of this Agreement there are no outstanding subscriptions, options, warrants, 
rights (including stock appreciation rights), preemptive rights or other contracts, commitments, 
understandings or arrangements, including any right of conversion or exchange under any 
outstanding security, instrunlent or agreement (together, “Options”), obligating Progress or any of 
its subsidiaries (A) to issue or sell any shares of capital stock of Progress, (B) to grant, extend or 
entcr into any Option with respect thereto, (C) redeem or otherwise acquire any such shares of 
capital stock or other equity interests or (D) provide a material amount of h d s  to, or make any 
material investment (in the form of a loan, capital contribution or otherwise) in, any of their 
respective subsidiaries. 

(ii) Except as permitted by this Agreement, all of the outstanding shares of 
capital stock of each subsidiary of Progress are duly authorized, validly issued, fully paid and 
nonassessable and are owned, beneficialiy and of record, by Progress or a subsidiary of Progress, 
free and clear of any liens, claims, mortgages, encumbrances, pledges, security interests, equities 
and charges of any kind (each a “my), except for any of the foregoing that, individually or in the 
aggregate, have not had and could riot reasonably be expected to have a material adverse effect on 
Progress. There are no (A) outstanding Options obligating Progress or any of its subsidiaries to 
issue or sell any shares of capital stock of any subsidiary of Progress or to grant, extend or enter 
into any such Option or (B) voting trusts, proxies or other commitments, understandings, 
restrictions or arrangements in favor of any person other than Progress or a subsidiary 
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wholly-owned, directly or indirectly, by Progxess with respect to the voting of or the right to 
participate in dividends or other earnings on any capital stock of Progress or any subsidiary of 
Progress, 

(iii) Progress is a “holding company” as’defined under Section 1262 of the 
Public Utility Holding Company Act of 2005, as amended (the “2005 Act’). 

(iv) As of the date of this Agreement, no bonds, debentures, notes or other 
indebtedness of Progress or any of its subsidiaries having the right to vote (or which are 
convertible into or cxercisable €or securities having the right to vote) (collectively, “Progress 
VotinFr Debt”) on any matters on which Progress shareholders may vote are issued or outstanding 
nor are there any outstanding Options obligating Progress or any of its subsidiaries to issue or sell 
any Progress Voting Debt or to grant, extend or enter into any Option with respect thereto. 

(v) There have been no repricings of any Progress EmpIoyee Stock Options 
through amendments, cancellation and reissuance or other means during the current or prior two 
(2) calendar years. None of the Progress Employee Stock Options, Progress Restricted Stock Units 
or Progress Performance Shares (A) have been granted since November 2,2010, except as 
pernlitted by this Agreement, or (B) have been granted in contemplation of the Merger or the 
transactions contemplated in this Agreement. None of the Progress Employee Stock Options was 
granted with an exercise price below the per share closing price on the NYSE on the date of grant. 
All grants of Progress Employee Stock Options, Progress Restricted Stock 1.Jnits and Progress 
Performance Shares were validly made and properly approved by the Board of Directors of 
Progress (or a duly authorized committee or subcommittee thereof) in compliance with all 
applicable laws and recorded on the consolidated financial statements of Progress in accoidance 
with G A M ,  and no such grants of Progress Employee Stock Options involved any “back dating,” 
“forward dating’’ or similar practices. 

(c) Authority. Progress has hll corporate power and authority to enter into this 
Agreement, to perform its obligations hereunder and, subject to obtaining Progress Shareholder 
Approval, to consummate the transactions contemplated hereby. The execution, delivery and 
performance of this Agreement by Progress and the consummation by Progress of the transactions 
contemplated hereby have been duly and validly adopted and unanimously approved by the Board 
of Directors of Progress, the Board of Directors of Progress has recommended approval of this 
Agreement by the shareholders of Progress and directed that this Agreement be submitted to the 
shareholdeIs of Progress for their approval, and no other corporate proceedings on the part of 
Progress or its shareholders are necessary to authorize the execution, delivery and performance of 
this Agreement by Progress and the consummation by Progress of the Merger and the other 
transactions contemplated hereby, other than obtaining Progress Shareholder Approval. This 
Agreement has been duly and validly executed and delivered by Progress and, assuming this 
Agreement constitutes the legal, valid and binding obligation of Duke and Merger Sub, constitutes 
a legal, valid and binding obligation of Progress enforceable against Progress in accordance with 
its terms, except that such enforcenient may be subject to applicable bankruptcy, insolvency, 
reorganization, moratorium or other similar laws, now or hereafter in effect, relating to creditors’ 
rights generally and to general equitable principles. 
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(d) No Conflicts, Approvals and Consents. 

-1 
i 

(i) The execution and delivery of lhis Agreement by Progress does not, and the 
performance by Progress of its obligations hereunder and the consummation of the Merger and the 
other transactions contemplated hereby will not, conflict with, result in a violation or breach of, 
constitute (with or without notice or lapse of time or both) a default under, result in or give to any 
person any right of payment or reimbursement, termination, cancellation, modification or 
acceleration of, or result in the creation or imposition of any Lien upon any of the assets or 
properties of Progress or any of its subsidiaries or any of h e  Progress Joint Ventures under, any of 
the terms, conditions or provisions of (A) the certificates or articles of incorporation or by-laws (or 
other comparable organizational documents) of Progress or any of its subsidiaries or any of the 
Progress Joint Ventures, or (B) subject to the obtaining of Progress Shareholder Approval and the 
taking of the actions described in paragraph (ii) of this Section 3.0I(d), including the Progress 
Required Statutory Approvals, (x) any statute, law, rule, regulation or ordinance (together, ‘‘laws“), 
or any judgment, order, writ or decree (together, “orders”), of any federal, state, local or foreign 
government or any court of competent jurisdiction, administrative agency or commission or other 
governmental authority or instrumentality, domestic, foreign or supranational (each, a 
“Goveminental Authority7’) applicable to Progress or any of its subsidiaries or any of the Progress 
Joint Ventures or any of their respective assets or properties, or (y) any note, bond, mortgage, 
security agreement, credit agreement, indenture, license, franchise, permit, concession, contract, 
lease, obligation or other instrument to which Progress or any of its subsidiaries or any of the 
Progress Joint Ventures is a party or by which Progress or any of its subsidiancs or any of the 
Progress Joint Ventures or any of their respective assets or properties is bound, excluding &om the 
foregoing clauses (x) and (y) such items that, individually or in the aggregate, have not had and 
could not reasonably be expected to have a material adverse effect on Progress. 

(ii) Except for (A) compliance with, and filings under, the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, as amended, and the rules and regulations thereunder (the 
“HSR Act”); (B) the filing with and, to the extent required, the declaration of effectiveness by the 
Securities and Exchange Commission (the “,,C”) of (1) a proxy statement relating to the approval 
of this Agreement: by Progress’s shareholders (such proxy stalement, together with the proxy 
statement relating to the approval of this Agreement by Duke’s shareholders, in each case as 
amended or supplemented from time to time, the “Joint Proxy Statement”) pursuant to the 
Securities Exchange Act of 1934, as amended, and the rules and regnlations thereunder (the 
“Exchanae Act”), (2) the registration statement on Form S-4 prepared in counection with the 
issuance of Duke Common Stock in the Merger (the ‘‘Form S-4”) and (3) such reports under the 
Exchange Act as may be required in connection with this Agreement and the transactions 
contemplated hereby; (C) the filing of documents with various state securities authorities that may 
be required in connection with the transactions Contemplated hereby; @) such filings with and 
approvals of the NYSE to permit the shares of Duke Common Stock that are to be issued pursuant 
to Article I1 to be listed on the NYSE; (E) the registration, qonsents, approvals and notices required 
under the 2005 Act, (F) notice to, and the consent and approval of, the Federal Energy Regulatory 
Commission (the “FERC”) under Section 203 of the Federal Power Act, as amended (the “Power 
Act”), or an ordei under the Power Act disclaiming jurisdiction over the transactions contemplated 
hereby; (GI the filing of an application to, and consent and approval of, and isswnce of any 
required licenses and license amendnients by, the Nuclear Regulatory Commission (the ‘mx’) 
under the Atomic Energy Act of 1954, as amended (the “Atomic Enerw Act”); (H) the filing of the 
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Amcles of Merger and other appropriate merger documents required by the NCBCA with the 
Secretary of State of the State of North Carolina and appropriate documents with the relevant 
authorities of other states in which Progress is qualified to do business; (I) compliance with and 
such filings as may be required under applicable Environmental Laws; (J) to the extent required, 
notice to and the approval of the North Carolina IJtiIities Commission (the “NCUC”), the Public 
Scrvice Commission of South Carolina (the “PSCSC”), the Florida Public Service Commission 
(the “FPSC”), the Public Utilities Commission of Ohio (the “PUCO”), the Indiana Utility 
Regulatory Commission (the “my) aud the Kentucky Public Service Commission (the 
“KPSC”) (collectively, the “ADplicable PSCs”); (K) required pre-approvals (the ‘ ‘ F S  
Pre-Auorovals”) of license transfers with &e Federal Communications Conmission (he “a’); 
(L) such other items as disclosed in Section 3.01(d) of the Progress Disclosure Letter; and (N) 
compliance with, and filings under, antitrust or competition laws of any foreign jurisdiction, if 
required (the items set forth above in clauses (A) though (H) and (J), collectively, the ‘‘Promess 
Reauired S tatutorv Aup~ovaIs’~), no consent, approval, license, order or authorization 
(“Consents”) or action of, registration, declaration or filing with or notice to any Governmental 
Authority is necessary or requircd to be obtained or made in connection with the execution and 
delivery of this Agreement by Progress, the perEormance by Progress of its obligations hereunder 
or the consummation of the Merger and the other transactions contemplated hereby, other than 
such items that the failure to make or obtain, as the case may be, individually or in the aggregate, 
could not reasonably be expected to have a matcrial adverse effect on Progress. 

(e) SEC ReDorts. Financial Statements and Utilitv ReDorts. 

(i) Progress and its subsidiaries have filed or hmished each form, report, 
schedule, registration statement, registration exemption, if applicable, definitive proxy statement 
and other docuinent (together with all amendments thereof and supplements thereto) required to be 
filed or furnished by Progress or any ofits subsidiaries pursuant to the Securities Act of 1933, as 
amended, and the rules and regulations thereunder (the “Securities Act”) or the Exchange Act with 
the SEC since January 1,2007 (as such documents have since the time of their filing been amended 
or supplemented, the “Promss SEC Reports”). As of their Iespective dates, after giving effect to 
any amendments or supplements thereto, the Progress SEC Reports (A) complied as to form in all 
material respects with the requirements of the Securities Act and the Exchange Act, if applicable, 
as the case may be, and, to the extent applicabIe, the Sarbanes-Oxley Act of 2002 (“sox”), and 
(B) did not contain any untnie statement o f a  material fact or omit to state a material fact required 
to be stated therein or necessary in order to make the statements therein, in light of the 
circumstances under which they were made, not misleading. 

(ii) Each of the principal executive officer of Progress and the principal 
financial officer of Progress (or each former principal executive officer of Progress and each 
former principal financial oEcer of Progress, as applicable) has made all certifications required by 
Rule 13a-14 or 1Sd-14 under the Exchange Act or Sections 302 and 906 of SOX and the rules and 
regulations of the SEC promulgated thereunder with respect to the Progress SEC Reports. For 
purposes of the preceding sentence, ‘‘principal executive oEcer” and “principal financial office? 
shall have the meanings given to such terns in SOX Since January 1, 2007, neither Progress nor 
any of its subsidiaries has arranged any outstanding “extensions of credit” to directors or executive 
officers within the meaning of Section 402 of SOX.  
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(iii) The auhted consolidated financial Statements and unaudited interim 
consolidated financial statements (including, in each case, the notes, if any, thereto) included in the 
Progress SEC Reports (the “Progress Financial Statements”) complied as to form in all niaterial 
respects with the published rules and regulations of the SEC with respect thereto in effect at the 
time of filing or furnishing the applicable Progress SEC Report, were prepared in accordance with 
United States generally accepted accounting principles (“GAAP”) applied on a consistent basis 
during the periods involved (except as may be indicated therein or in the notes thereto and except 
with respect to unaudited statements as permitted by Form 10-Q of the SEC) and fairly present 
(subject, in the case of the unaudited interim financial statements, to normal, recurring year-end 
audit adjustments that were not or are not expected to be, individually or in the aggregate, 
materially advcrse to Progress) the consolidated financial position of Progress and its consolidated 
subsidiaries as of the respective dates thereof and the consolidated results of their operations and 
cash flows for the respective periods then ended. 

(iv) All filings (other than immaterial filings) required to be made by Progress 
or any of its subsidiaries since January 1,2007, under the 2005 Act, the Power Act, the Atomic 
Energy Act, the Natural Cas Act, the Natural Gas Policy Act of 1978, the Communications Act of 
1934 and applicable state laws and regulations, have been filed with the SEC, the FERC, the 
Department of Energy (the “m’), the FCC or any applicable state public utility commissions 
(including, to the extent required, NCUC, PSCSC and FPSC), as the case may be, including all 
forms, statements, reports, agreements (oral 01’ written) and all documents, exhibits, amendments 
and supplements appertaining thereto, including all rates, tariffs, franchises, service agreements 
and related documents, and all such filings complied, as of their respective dates, with all 
applicable requirements of the applicable statute and the niles and regulations thereunder, except 
for filings the failure of which to make or the failure of which to make in compliance with all 
applicable requirements of the applicable statute and the rules aiid regulations thereunder, 
individually or in the aggregate, have not had and could not reasonably be expected to have a 
material adverse effect on Progress. 

(v) Progress has designed and maintains a system of internal control over 
financial reporting (as defined in Rules 13a-I5(f) and lSd-15(f) of the Exchange Act) sufficient to 
provide reasonable assnrances regarding the reliability of financial reporting. Progress (x) has 
designed and maintains disclosure controls and procedures (as defined in Rules 13a-IS(e) and 
15d-I5(e) of the Exchange Act) to provide reasonable assurance that all information required to be 
disclosed by Progress in the reports that it files or submits under the Exchange Act is recorded, 
processed, summarized and reported within the time periods specified in the SEC’s rules and 
forms and is accumdated and communicated to Progress’s management as appropriate to allow 
timely decisions regarding required disclosure, and (y) has disclosed, based on its most recent 
evaluation of internal control over financial reporting, to Progress’s outside auditors and the audit 
committee of the Board of Directors of Progress (A) all significant deficiencies and material 
weaknesses in the design or operation of internal control over financial reporting which are 
reasonably likely to adversely affect Progress’s ability to record, process, m a i z e  and report 
financial information and (B) any fraud, whether or not material, that involves management or 
other employees who have a significant role in Progress’s internal control over financial reporting. 
Since Dccember 3 1,2006, any material change in internal control over financial reporting required 
to be disclosed in any Progress SEC Report has been so disclosed. 
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(vi) Since December 3 1,2006, (x) neither Progress nor any of its subsidiaries 
nor, to the knowledge of the Executive Officers (for the purposes of this Section 3.0l(e)(vi), as 
such term is defined in Section 3b-7 of the Exchange Act) oiProgess, any director, officer, 
employee, auditor, accountant or representative of Progress or any of its subsidiaries has received 
or otherwise obtained knowledge of any material complaint, allegation, assertion or claim, 
whether written or oral, regarding the accounting or auditing practices, procedures, methodologies 
or methods of Progress or any of its subsidiaries or their respective intcmal accounting controls 
relating to periods after December 3 1,2006, including any material complaint, allegation, 
assertion or claim that Progress or any of its subsidiaries has engaged in questionable accounting 
or auditing practices (except for any of the foregoing after the date hereof which have no 
reasonablc basis), and (y) to the knowledge of the Executive Officers of Progress, no attorney 
representing Progress or any of its subsidiaries, whether or not employed by Progress or any of its 
subsidiaries, has reported evidence of a material violation of securities laws, breach of fiduciary 
duty or similar violation, relating to periods after Deceniber 31,2006, by Progress or any of its 
officers, directors, employees or agents to the Board of Directors of Progress or any committee 
thereof or to any director or Executive Officer of Progress., 

(0 Absence of Certain Changes or Ev& Since December 3 1,2009, through the date 
hereof, Progiess and its subsidiaries have conducted their respective businesses in all material 
respects in the ordinary course of business in a consistent manner since such date and there has not 
been any change, event or development that, individually or in the aggregate, has had or could 
reasonably-be expected to have a material adverse effect on Progress. 

(6) Absence of Undisclosed Liabilities. Except for matters reflected or reserved 
against in the consolidated balance sheet (or notes thereto) as of December 3 1,2009, included in 
the Progress Financial Statements, neither Progress nor any of its subsidiaries has any liabilities or 
obligations (whether absolute, accrued, contingent, fixed or otherwise, or whether due or to 
become due) of any nature that would be required by GAAP to be reflected on a consolidated 
balance sheet of Progress and its consolidated subsidiaries (including the notes thereto), except 
liabilities or obligations (i) that were incurred in the ordinary course of business consistent with 
past practice since December 3 1,2009, (ii) that were incurred in connection with the transactions 
contemplated by this Agreement and that are not material in the aggregate or (iii) that, individually 
or in the aggregate, have not had and could not reasonably be expected to have a material adverse 
effect on Progress. Neither Progress nor any of its subsidiaries is a party to, or has any 
commitment to become a party to, any joint venture, off-balance sheet partnership or any similar 
contract or arrangement (including any Contract relating to any bansaction or relationship 
between or among Progress and any of its subsidiaries, on the one hand, and any unconsolidated 
affiliate, including any structured fmance, special purpose or limited purpose entity or person, on 
the other hand, or any “off-balance sheet arrangements” (as defined in Item 303(a) of Regulation 
S-K under the Exchange Act), where the result, purpose or effect of such contract or arrangement 
is to avoid disclosure of any material transaction involving, or material liabilities of, Progress or 
any of its subsidiaries, in the Progress Financial Statements or the Progress SEC Reports. 

(h) Legal Proceedings. Except for Environmental Claims, which are the subject of 
Section 3.01(n), as of the date of this Agreement, (i) there are na actions, suits, arbitrations or 
proceedings pending or, to the knowledge of Progress, threatened against, relating to or affecting, 
nor to the knowledge of Progress are there any Governmental Authority investigations, inquiries 
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or audits pending or threatened against, relating to or affecting, Progress or any of its subsidiaries 
or any of the Progress Joint Ventures or any of their respective assets and properties that., in each 
case, individually or in the aggregate, have had or could reasonably be expected to have a material 
adverse effect on Progress and (ii) neither Progress nor any of its subsidiaries or material assets is 
subject to any order of any Governmental Authority that, individually or in the aggregate, has had 
or could reasonably be expected to have a material adverse effect on Progress. 

(i) Information Supplied. None of the information supplied or to be supplied by 
Piogress for inclusion or incorporation by refercnce in (i) the Form S-4 will, at the time the Form 
5-4 is fded with the SEC, at any time it is amended or supplemented or at the time it becomes 
effective under the Securities Act, contain any untrue statement of a material fact or ornit to state 
any material fact required to be stated therein or necessary to make the statements therein not 
misleading, or (ii) the Joint Proxy Statement will, at the date it is first mailed to Duke’s 
shareholders or Progress’s shareholders or at the time of the Progress Shareholders Meeting or the 
Duke Shareholders Mceting, contain any untrue statement of a material fact or omit to state any 
material fact required to be stated therein or necessary in order to make the statements therein, in 
light of the circumstances under which they are made, not misleading. The Joint Proxy Statement 
(other than the portions thereof relating solely to the Duke Shareholders Meeting) will comply as 
to form in all material respects with the requirements of the Exchange Act and the rules and 
regulations thereunder, except that no representation is made by Progress with respect to 
statements made or incorporated by reference therein based on information supplied by or on 
behalfof Duke or Merger Sub for inclusion or incorporation by reference in the Joint Proxy 
Statement. 

(i) Permits: Compliance with Laws and Orders. Progress, its subsidiaries and the 
Progress Joint Ventures hold all permits, licenses, certificates, notices, authorizations, approvals 
and similar Consents of all Governmental Authorities ((‘Permits’’) necessary for the lawful conduct 
of their respective businesses, except for failures to hold such Permits that, individually or in the 
aggregate, have not had and could not reasonably be expected to have a material adverse effect on 
Progress. Progress, its subsidiaries and the Progress Joint Ventures are in compliance with the 
terms of their Permits, except failures so to comply that, individually or in the aggregate, have not 
had aid could not reasonably be expected to have a material adverse effect on Progress. Progress, 
its subsidiaries and the Progress Joint Ventures are not, and since January 1,2008 have not been, in 
violation of or default under any law or order of any Governmental Authority, except for such 
violations or defaults that, individually or in the aggregate, have not had and could not reasonably 
be expected to have a material adverse effect onProgress.’ Progress is, and since January 1,2008 
has been, in compliance in all material respects with (i) SOX and (ii) the applicable listing 
standards and corporate governance rules and regulations of the NYSE. The above provisions of 
this Section 3.01 (j) do not relate to matters with respect to taxes, such matters being the subject of 
Section 3.01(k), Environmental Permits and Environmental Laws, such matters being the subject 
of Section 3.01(n), benefits plans, such matters being the subject of Section 3.01(1) aild nuclear 
power plants, such matters being the subject of Section 3.01(0). 

(k) Taxs. 

(i) Except as has not had, and could not reasonably be expected to have, a 
material adverse effect on Progress: 

I 
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(A) Each of Progress and its subsidiaries has timely filed, or has caused 
to be timely filed on its behalf, all Tax Returns required to be filed by it, and all 
such Tax Returns are true, complete and accurate. All Taxes shown to be due and 
owing on such Tax Returns have been timely paid. 

(B) The most recent financial stakernents contained in the Progress SEC 
Reports filed prior to the date of this Agreement reflect, in accordance with GAM, 
an adequate reserve for all Taxes payable by Progress and its subsidiaries for all 
taxable periods through the date of such financial statements. 

(C) There is no audit, exanination, deficiency, refund litigation, 
proposed adjustnient or matter in controversy with respect to any Taxes or Tax 
Return of Progress or its subsidiaries, and, to the knowledge of Progress, neither 
Progress nor any of its subsidiaries has received written notice of any claim made 
by a governmental authority in a jurisdiction where Progress or any of its 
subsidiaries, as applicable, does not file a Tax Return, that Progress or such 
subsidiary is or may be subject to income taxation by that jurisdiction. No 
deficiency with respect to any Taxes has been proposed, asserted or assessed 
against Progress or any of its subsidiaries, and no requests €or waivers of the time to 
assess any Taxes are pending. 

(n) There are no outstanding written agreements, consents or waivers to 
extend thc statutory period of limitations applicable to the assessment of any Taxes 
or deficiencies against Progress or any of its subsidiaries, and no power of attorney 
granted by either Progress or any of its subsidiaries with respect to any Taxes is 
currently in force. 

(E) Neither Progress nor any of its subsidiaries is a party to any 
agreement providing for the allocation or sharing of Taxes imposed on or with 
respect to any individual or other person (other than (I) such agreements with 
customers, vendors, lessors or the like entered into in the ordinary course of 
business and (sl) agreements with or among Progress or any of its subsidiaries), and 
neither Progress nor any of its subsidiaries (A) has been a member of an affiliated 
group (or similar state, local or foreign filing group) filing a consolidated U.S. 
federal income Tax Return (other than the group the common parent of which is 
Progress or a subsidiary of Progress) or (B) has any liability for the Taxes of any 
person (other than Progress or any of its subsidiaries) (1) under Treasury Regulation 
Section 1.1502-6 (or any s i d a r  provision of state, local or foreign law), or (11) as a 
transferee or successor. 

(F) There are no material Liens for Taxes (other thm for current Taxes 
not yet due and payable) on the assets of Progress and its subsidiaries. 

(ii) Neither Progress nor any of its subsidiaries has taken or agreed to take any 
-action or knows of any fact, agreement, plan or other circumstance that is reasonably likely to 
prevent or impede the Merger from qualifying as a reorganization under Section 368(a) of the 
Code. 

j 

I 
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For purposes of this Agreenient; 

“Taxes” means any and all federal, state, local, foreign or other taxes of any kind (together 
with any and all interest, penalties, additions to tax and additional amounts imposed with respect 
thereto) imposed by any governmental authority, including, without limitation, taxes or other 
charges on or with respect to income, franchises, windfall or other profits, gross receipts, property, 
sales, use, capital stock, payroll, employment, unemployment, social security, workers’ 
coinpensation, or net worth, and taxes or other charges in the nature of excise, withholding, ad 
valorem or value added. 

L‘Tax Return” means any return, report or similar statement (including the schedules 
attached thereto) required to be filed with respect to Taxes, including, without limitation, any 
information return, claim for refund, amended return, or declaration of estimated Taxes. 

(I) Employee Benefit Plans: ERISA. 

(i) Except €or such matters that, individually or in the aggregate, have not had 
and could not reasonably be expected to have a material adverse effect on Progress, (A) all 
Progress Employee Benefit Plans are in compliance with all applicable requirements of law, 
including the EmpIoyee Retirement Income Security Act of 1974, as amended, and the rules and 
regulations thereunder (“ERISA”), and the Code, and (B) there does not now exist, nor do any 
circumstances exist that could result in, any Controlled Group Liability that would be a liability of 
Progress or any of its subsidiaries following the Closing. The only materia1 empioyment 
agreements, severance agreements or severance policies applicable to Progress or any of its 
subsidiaries are the agreements and policies disclosed in Section 3.0 l(l)(i) of the Progress 
Disclosure Letter. 

(ii) As used herein: 

(A) “Controlled Group Liability” means any and all liabilities (1) under 
Title IV of ERISA, (2) under Section 302 of ERISA, (3)  under Sections 412 and 
4971 of the Code, and (4) as a result of a failure to comply with the continuation 
coverage requirements of Section 601 et seq. of ERISA and Section 4980B of the 
Code; 

(B) “Promess Emuloyee Benefit Plan” means any Plan entered into, 
established, maintained, sponsored, contributed to or required to be contributed to 
by Progress or any of its subsidiaries for the benefit of the current or former 
employees or directors of Progress or any of its subsidiaries and existing on the date 
of this Agreement or at any time subsequent thereto and, in i%e case of a Plan that is 
subject to Part 3 of Title I of ERISA, Section 412 of the Code or Title IV of ERISA, 
at any time during the five-year period preceding the date of tl& Agreement with 
respect to which Progress or any of its subsidiaries has or couId reasonably be 
expected to have any present or future actual or contingent liabilities; and 

(C) “m’ means any employment, bonus, incentive compensation, 
deferred compensation, long term incentive, pension, profit sharing, retirement, 
stock purchase, stock option, stock ownership, stock appreciation rights, phantom 
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stock, leave of absence, layoff, vacation, day or dependent care, legal services, 
cafeteria, life, health, medical, accident, disability, workmen’s compensation or 
other insurance, retention, severance, separation, termination, change of control or 
other benefit plan, agreement, practice, policy, program, scheme or arrangement of 
any kind, whether written or oral, including any “employee benefit plan” within the 
mcaning of Section 3 0 )  of ERISA. 

(iii) No event has occurred, and there exists no condition or set of circumstances 
in connection with any Progress Employee Benefit Plan, that has had or could reasonably be 
expected to have a material adverse cffect on Progress. 

(iv) Section 3.01(l)(iv) of lhe Progress Disclosure Letter identifies each 
Progress Employee Benefit Plan that provides, upon the occurrence of a change in the ownership 
or effective control of Progress or its subsidiaries or a change in the ownership of all or a 
substantial portion of the assets of Progress or its subsidiaries, either alone or upon the occurrence 
of any additional or subsequent eveats and whether or not applicable to the transactions 
contemplated by this Agreement, for (A) an acceleration of the time of payment of or vesting in, or 
an increase in the amount of, compensation or benefits due any current or former employee, 
director or officer of Progress or its subsidiaries, (B) any forgiveness of indebtedness or obligation 
to fund cornpensation or benefits with respect to any such employee, director or officer, or (C) an 
cntitlement of any such employee, director or officer to severance pay, unemployment 
compensation or any other payment or other benefit. 

(v) Each Progress Employee Benefit Plan that is in any part a “nonqualifled 
deferred compensation plan” subject to Section 409A of the Code (A) materially cornplies and, at 
all times after December 3 1,2005 has materially complied, both in form and operation, with the 
requirements of Section 409A of the Code and the fmal regulations thereunder and (B) between 
January 1,2005 and December 3 1 , 2008 was operated in material reasonable, good faith 
compliance with Section 409A of the Code, as determined under applicable guidance of the IJnited 
States Department of the Treasury (the “Treasurv”) and the Internal Revenue Service. 

(m) Labor Matters. As of the date hereof, neither Progress nor any of its subsidiaries is 
a party to, bound by or in the process of negotiating any collective bargaining agreement or other 
labor agreement with any union or labor organization. As of the date of this Agreement, there are 
no disputes, grievances or arbitrations pending or, to the knowledge of Progress, threatened 
between Progress or any of its subsidiaries and any trade union or other representatives of its 
employees and there is no charge or complaint pending or threatened in writing against Progress or 
any of its subsidiaries before the National Labor Relations Board (the ‘1‘\TlLRB”) or any similar 
Governmental Authority, except in each case as, individually or in the aggregate, have not had and 
could not reasonably be expected to have a matelial adverse effect on Progress, and, to the 
knowledge of Progress, as of the date of this Agreement, there are no material organizational 
efforts presently being made involving any ofthe employees of Progress or any of its subsidiaries. 
From December 3 1,2007, to the date of this Agreement, there has been no work stoppage, strike, 
slowdown or lockout by or affecting employees of Progress or any of its subsidiaries and, to the 
knowledge of Progress, no such action has been threatened in writing, except in each case as, 
individually or in the aggregate, have not had and could not reasonably be expected to have a 
material adverse effect on Progress. Except as, individually or in the aggregate, has not had and 

I 
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could not reasonably be expected to have a material adverse effect on Progress: (A) there are no 
litigations, lawsuits, claims, charges, complaints, arbitrations, actions, investigations or 
proceedings pending or, to the knowledge of Progress, threatened between or involving Progress 
or any of its subsidiaries and any of their respective current or former employees, independent 
contractors, applicants for employment or classes of the foregoing; (B) Progress and its 
subsidiaries are in compliance with all applicable laws, orders, agreenients, contracts and policies 
respecting employment and employment practices, including, without limitation, all legal 
requirements respecting terms and conditions of employment, equal opportunity, worJcplace health 
and safety, wages and hours, child labor, immigration, discrimination, disability rights or benefits, 
facility closures and layoffs, workers’ compensation, labor relations, employee leaves and 
unemployment insurance; and (C) since January 1,2007, neither Progress nor any of its 
subsidiaries has engaged in any “plant closing” or “mass layofT,” as defmed in the Worker 
Adjustment Retraining and Notification Act or any comparable state or focal law (the “WARN 
- Act”), without complying with the notice requirements of such laws. 

(n) Environmental Matters. 

(i) Each of Progress, its subsidiaries and the Progress Joint Ventures since 
January 1, 2008 has been and is in compliance with all applicable Environmental Laws (as 
hercinafter defied), except where the failure to be in such compliance, individually or in the 
aggregate, has not had and could not reasonably be expected to have a material adverse effect on 
Progress. 

(ii) Each of Progress, its subsidiaries and the Progress Joint Ventures has 
obtained all Permits under Environmental L,aws (collectively, the “Environmental Permits”) 
necessary for the construction of their facilities and the conduct of their operations as of the date of 
this Agreement, as applicable, and all such Environmental Permits are validly issued, in full force 
and effect, and final, and Progress, its subsidiaries and the Progress Joint Ventures are in 
compliance with all t e r n  and conditions of the EnvironmentalPermits, except where the failure to 
obtain such Environmental Permits, of such Pennits to be in good standing or, where applicable, of 
a renewal application to have been timely fded and be pending or to he in such compliance, 
individually or in the aggregate, has not had and could not reasonably be expected to have a 
material adverse effect on Progress. 

(iii) There is no Environmental Claim (as hereinafter defmed) pending: 

(A) against Progress or any of i& subsidiaries or any of the Progress 
Joint Ventures; 

@) to the knowledge of Progress, against any person or entity whose 
liability for such Environmental Claim has been retained or assumed either 
contractually or by operation of law by Progress or any of its subsidiaries or any of 
the Progress .Joint Ventures; or 

(C) against any real or personal property or operations that Progress or 
any of its subsidiaries or any of the Progress Joint Ventures owns, leases or 
manages, in whole or in part, or, to the knowledge of Progress, formerly owned, 
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leased or managed, in whole or in part, except in the case of clause (A), (B) or (C) 
for such Environmental Claim that, individually or in the aggregate, have not had 
and could not reasonably be expected to have a material adverse effect on Progress. 

(iv) To the knowledge of Progress, there have not becn any Releases (as 
hereinafter defmed) of any Hazardous Material (as hereinafter defined) that would be reasonably 
likely to form the basis of any Environmental Claim against Progress or any of its subsidiaries or 
any of the Progress Toint Ventures, in each case, except for such Releases that, individually or in 
the aggregate, have not had and could not reasonably be expected to have a material adverse effect 
on Progress. 

(v) As used in this Section 3.01(n) and in Section 3.02(n): 

(A) “Environmental Claim” means any and all administrative, 
regulatory or judicial actions, suits, orders, demands, demand letters, directives, 
claims, liens, investigations, proceedings or notices of noncompliance, liability or 
violation (written or oral) by any person or entity (including any Governmental 
Authority) alleging potential liability (including potential responsibility or liability 
for enforcement, investigatory costs, cleanup costs, governmental response costs, 
removal costs, remedial costs, natural resources damages, property damages, 
personal injuries or penalties) arising out of, based on or resulting &om 
circumstances forming the basis of any actual or alleged noncompliance with, 
violation of, or liability under, any Environmental Law or Environmental Permit; 

LLEnvironmental Laws” means alI domestic or foreign federal, state (B) 
and local laws, principles of common law and orders relating to pollution, the 
environment (including ambient air, surface water, groundwater, land surface or 
subsurface strata) or protection of human health as it relates to &e environment 
including laws relating to the presence or Release of Hazardous Materials, or 
otherwise relating to the manufacture, processing, distribution, use, treatment, 
storage, disposal, transport or handling of, or exposurc to, Hazardous Materials; 

(C) “Hazardous Materials” means (a) m y  petrolem or petroleum 
products, radioactive materials, asbestos in any form that is or could become friable, 
urea formaldehyde foam insulation, and polychlorinated biphenyls; and (b) any 
chemical, material, substance or waste that is prohibited, limited or regulated under 
any Environmental Law; and 

@) "Release" means any spill, emission, leaicing, injection, deposit, 
disposal, discharge, dispersal, leaching or migration into the atmosphere, soil, 
surface water, groundwater or property. 

Ownership of Nuclear Power Plants. The operations of the nuclear generation (0) 
stations owned, in whole or part, by Progress or its subsidiaries (collectively, the “Proyress 
Nuclear Facilities”) are and have been conducted in compliance with all applicable laws and 
Permits, except for such failures to comply that, individually or in the aggregate, have not had and 
could not reasonably be expected to have a niaterial adverse eEect on Progress. Each of the 
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Progress Nuclear Facilities maintains, and is in material compliance with, emergency plans 
designed to respond to an unplanned Release therefrom of radioactive materials and each such 
plan conforms with the requirements of applicable law in all material respects. The plans for the 
decommissioning of each of the Progress Nuclear Facilities and for the storage of spent nuclear 
he1 conforni with the requirements of applicable law in all material respects and, solely with 
respect to the portion of the Progress Nuclear Facilities owned, directly or indirectly, by Progress, 
are hnded consistent with applicable law. Since December 3 1,2008, the operations of the 
Progress Nuclear Facilities have not been the subject of any notices of violation, any ongoing 
proceeding, NRC Diagnostic Team Inspections or requests for information fi-om the NRC or any 
other agency with jurisdiction over such facility, except for such notices or requests for 
information that, individually or in the aggregate, have noihad and could not reasonably be 
expected to have a material adverse effect on Progress. No Progress Nuclear Facility is listed by 
the NRC in the Unacceptable Performance column of the NRC Action Matrix, as a part of NRC’s 
Assessment of Licensee Performance, Liability insurance to the full extent required by law for 
opcrating the Progress Nuclear Facilities remains in hull force and effect regarding such facilities, 
except for failures to maintain such insurance in full force arid effect that, individually or in the 
aggregate, have not had and could not reasonably be expected to have a material adverse effect on 
Progress. 

(p) Vote Remired. Assuming the accuracy of the representation and warranty 
contained in Section 3.02(r), the a f h a t i v e  vote of the holders of record of at least a majority of 
the outstanding shares of Progress Common Stock, with Iespect to the approval of this Agreement 
(the “Promess Shareholder Approval”), is the only vote of the holders of any class or series of the 
capital stock orprogress or its subsidiaries required to approve this Agreement, the Merger and the 
other transactions contemplated hereby. 

(q) Opinions of Financial Advisors. The Board of Directors oEProgress has received 
the opinion of each of Lazard Freres & Co. LLC and Barclays Capital Inc., to the effect that, as of 
the date of such opinion and based on the assumptions, qualifications and limitations contained 
therein, the Exchange Ratio is fair, from a ftnancial point of view, to the holders of Progress 
Common Stock. 

(r) Ownership of Duke Capital Stock. Neither Progress nor any of its subsidiaries or 
other affiliates beneficially owns any shares of Duke capital stock. 

(s) Articles 9 and 9A of the NCBCA Not Applicable: Other Statutes. Progress has 
taken all necessary actions, if any, so that the provisions of Articles 9 and 9A of the NCBCA will 
not, before the termination of this Agreement, apply to this Agreement, the Merger or the other 
transactions contemplated hereby. No “fair price,” “merger moratorium,” “control share 
acquisition,” or other anti-takeover or similar statute or regulation applies or purports to apply to 
this Agreement, the Merger or the other transactions contemplated hereby. 

(t) Joint Venture Representations. Each representation or warranty made by Progress 
in this Section 3.01 da t ing  to a Progress Joint Venture that is neither operated nor managed solely 
by Progress or a Progress subsidiary shall be deemed made only to the knowledge of Progress. 
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(u) Insurance. Except for failures to maintain insurance or self-insurance that, 
individually or in the aggregate, have not had and could not reasonably be expected to have a 
material adverse effect on Progress, fi-om January 1 , 2007, through the date of this Agreement, 
each of Progress and its subsidiaIies has been continuously insured with financially responsible 
insurers or has self-insured, in each case in such amounts and with respect to such rislcs and losses 
as are customary for companies in the United States conducting the business conducted by 
Progress and its subsidiaries duiing such lime period. Neither Progress nor any of its subsidiaries 
has received any notice of any pending or threatened cancellation, termination or premium 
increase with respect to any insurance policy of Progress or any of its subsidiaries, except with 
respect to any cancellation, termination or premium. increase that, individually or in the aggregate, 
has not had and could not reasonably be expected to have a material adverse effect on Progress. 

(v) Enerm Price Risk Manayement. Progress has established risk parameters, h i t s  
and guidelines in compliance with the risk management policy approved by Progress’s Board of 
Directors (the “Prowess Risk Management Guidelines”) and monitors conipliance by Progress 
and its subsidiaries with such cnergy price risk parameters. Progress has pravided the Progress 
RiskManagemelit Guidelines to Duke prior to the date of this Agreement. Progress is in 
compiiance in all material respects with the Progress Risk Management Guidelines. 

[w) Promess Material Contracts. 

(i) For purposes of this Agreement, the term “Promess Material C o r n ’ ’  
shall mean any Contract to which Progress or any of its subsidiaries is a party or bound as of the 
date hereof: 

(A) that is a “material contract” (as such term is defined in Item 
601(b)(10) of Regulation S-K of the SEC); 

(B) that (1) purports to limit in any material respect either the type of 
business in which Progress or its subsidiaries (or, after the Effective Time, Duke or 
its subsidiaries) or any of their respective affiliates may engage or the manner or 
geographic area in which any of them may so engage in any business, (2) would 
require the disposition of any material assets or line of business of Progress or its 
subsidiaries (or, after the Effective Time, Txlke or its subsidiaries) 01‘ any of their 
respective affiliates as a result of the consummation of the transactions 
contemplated by this Agreement, (3) is a material Contract that grants “most 
favored nation” status that, following the Effective Time, would impose obligations 
upon Duke or its subsidiaries, including Progress and its subsidiaries, or (4) 
prohibits or limits, in any material respect, the right of Progress or any of its 
subsidihies (or, after the Effective Time, Duke or its subsidiaries) lo make, sell or 
distribute any products or services or use, transfer, license or enforce any of their 
respective intellectual property rights; or 

(C) that (1) has an aggregate principal amount, or provides for an 
aggregate obligation, in excess of $lOO,Q00,000 (I) evidencing indebtedness for 
borrowed money of Progress or any of its subsidiaries to any third party, OI)  
guaranteeing any such indebtedness of a third party or (nI) containing a covenant 

i 
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restricting the payment of dividends, or (2) has the economic effect of any of the 
items set forth in subclause (1) above. 

(ii) Neither Progress nor any subsidiary of Progress is in breach of or defauIt 
under the terms of any Progress Material Contract and no event has occurred that (with or without 
notice or lapse of time or both) could result in a breach or default under any Progess Material 
Contract where such breach or default could reasonably be expected to have, individually or in the 
aggregate, a material adverse effect on Progress. To the knowledge of Progress, no other party to 
ally Progress Material Contract is in breach of or default undcr the terms of any Progress Material 
Contract where such breach or default has had, or could reasonably be expected to have, 
individually or in the aggregate, a material adverse effect on Progress. Except as could not 
reasonably be expected to have, individually or in the aggregate, a material adverse effect on 
Progress, each Progress Material Contract is a valid and binding obligation of Progress or the 
subsidiary of Progress which is party thereto and, to the knowledge of Progress, of each other party 
thereto, and is in full force and effect, except that such enforcement may be subject to applicable 
bankruptcy, insolvency, reorganization, moratorium or other similar laws, now or hereafter in 
effect, relating to creditors’ rights generally and to general equitable principles. 

(x) Anti-Bribery Laws. 

(i) To the knowledge of Progress, Progress and its subsidiaries are, and since 
January I, 2008, have been, in compliance in all material respects with all statutory and regulatory 
requirements under theForeign Corrupt Practices Act (15 U.S.C. §fi 78dd-1, et seq.), as amended, 
the Anti-Kickback Act of 1986, as amended, the Organization for Economic Cooperation and 
Development Convention Against Bribery of Foreign Officials in International Business 
Transactions and all legislation implementing such convention and all other international 
anti-bribery conventions, and all other anti-comption and bribery laws (including any applicable 
written standards, requirements, directives or policies of any Governmental Authority) (the 
“Anti-Bribew Laws”) in jurisdictions in which Progress and its subsidiaries have operated or 
curreutly operate. Since January 1,2008, neither Progress nor any of its subsidiaries has received 
any communication from any Governmental Authority or any written communication from any 
third party that alleges that Progress, any of its subsidiaries or any employee or agent thereof is in 
material violation of any Anti-Bribery Laws, and no such potential or aclual rnaterial violation or 
liability has been discovered 

(ii) Without limiting the other provisions of this Section 3.01(x), since January 
1, 2008, none of Progress or its subsidiaries nor, to the knowledge of Progress, any of their 
respective current o r  former directors, officers, principals, employees, managers, sales persons, 
consultants or other agents or representatives, distributors, contractors, joint venturers or any other 
person acting on any of their behalf, has, directly or indirectly, made or offered or solicited or 
accepted any conhibution, gift, gratuity, entertainment, bribe, rebate, payofY, influence payment, 
kickback or othcr payment or anything else of value to or from any person, private or public 
(including customers, potential customers, political parties, elected officials and candidates), 
whether in money, property, services or any other form, to ‘influence any act of such person in such 
person’s official capacity, inducing such person to do or omit to do any act in violation of the 
lawful official duty of such person or securing an improper advantage or to induce such person to 
use such person’s influence to obtain or retain business for Progress or its subsidiaries or otherwise 
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to confer any benefit to Progress or its subsidiaries in violation in any material respect of any 
Anti-Bribery Laws. 

(iii) Since January 1,2006, neither Progless nor any of its subsidiaries has made 
any disclosure (voluntary or otherwise) to any Governmental Authority with respect to any alleged 
material irregularity, material misstatement or material omission or other potential material 
violation or liability arising under or relating to any Anti-Bribery L,aw. 

Section 3.02 Representations and Warranties of Duke and Merger Sub. Except as set 
forth in the letter dated the date of this Agreement and delivered to Progress by Duke concurrently 
with the execution and delivery of this Agreement (the “Duke Disclosure Letter”) or, to the extent 
the quawing nature of such disclosure is readily apparent therefrom and excluding any 
forward-looking statements, risk factors and other similar statements that are cautionary and 
non-specific in nature, as set forth in the Duke SEC Reports filed on or after January 1,2009 and 
prior to Lhe date hereof, Duke and Merger Sub represent and warrant to Progress as follows: 

(a) Organization and Qualification. 

(i) Each of Duke and its subsidiaries is duly organized, validly existing and in 
good standing (with respect to jurisdictions that recognize the concept of good standing) under the 
laws of its jurisdiction of organization and has Ml power and authority to conduct its business as 
and to the extent now conducted and to own, use and lease its assets zrid properties, except for such 
failures to be so organized, existing and in good standing (with respect to jurisdictions that 
recognize the concept of good standing) or to have such power and authority that, individually or 
in the aggregate, have not had and could not be reasonably expected to have a materiai adverse 
effect on Duke. Each of Duke and its subsidiaries is duly qualified, licensed or admitted to do 
business and is in good standing (with respect to jurisdictions that recognize the concept of good 
standing) in each jurisdiction in which the ownership, use or leasing of its assets and properties, or 
the conduct or nature of its business, makes such qualification, licensing or admission necessary, 
except for such failures to be so qualified, licensed or admitted and in good standing (with respect 
to jurisdictions that iecognize the concept of good standing) that, individually or in the aggregate, 
have not had and could not reasonably be expected to have a material adverse effect on Duke. 
Section 3.02(a) of the Duke Disclosure Letter sets forth as of the date of this Agreement the name 
and jurisdiction of organization of each subsidiary of Duke. Merger Sub is a newly formed 
corporation and has engaged in no activities except as contemplated by this Agreement. All of the 
outstanding capital stock of Merger Sub is owned directly by Duke. No subsidiary of Duke owns 
any stock in Duke. Duke has made available to Progress prior to the date of this Agreement a true 
and coniplete copy of Duke’s certificate of incorporation and by-laws, each as amended through 
the date hereof. 

(ii) Section 3.02(a) of the Duke Disclosure Letter sets forth a description as of 
the date of this Agreement, of all Duke Joint Ventures, inchding (x) the name of each such entity 
and (y) a brief description of the principal line or lines of business conducted by each such entity. 

(iii) Except for interests in the subsidiaries of Duke, the Duke Joint Ventures 
and interests acquired after the date of this Agreement without violating any covenant or 
agreement set forth herein, neither Duke nor any of its subsidiaries directly or indirectly owns any I 
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equity or similar interest in, or any interest convertible into or exchangeable or exercisable for, any 
equity or similar interest in, any person, in which the invested capital associated with such interest 
of Duke or any of its subsidiaries exceeds, individually as of the date of this Agreement, 
$100,000,000. 

(b) Capital Stock. 

(i) The authorized capital stock of Duke consists of: 

(A) 2,000,000,000 shares of cotnmon stock, par value $0.001 per share 
(the “Duke Common Stock”), of which 1,324,548,714 shares were outstanding as 
of October 29,2010; and 

(B) 44,000,000 shares of preferred stock, par value $0.001 per share, 
none of which were outstanding as of the date of this Agreement. 

As of the date of this Agreement, no shares of Duke Common Stock are held in the treasury 
of Duke. As of the date of this Agreement, 13,869,567 shares of Duke Common Stock were 
subject to outstanding stock options granted under the Duke Employee Stock Option Plans cL& 
Employee Stock htions”), 1,756,064 shares of Duke Common Stock Were subject to outstanding 
awards of phantom stock units of Duke Common Stock (“Duke Phantom Stock Units”), 7,549,720 
shares of Duke Common Stock were subject to outstanding awards of performance shares of Dtlke 
Common Stock, determined at niaximum performance levels (“Duke Performance Shares”) and 
75,901,515 additional shares of DEke Common Stock were reserved forissuance pursuant to the 
Dulce Power Company Stock Incentive Plan, the Duke Energy Corporation 1998 Long-Term 
Incentive Plan, the Duke Energy Corporation 2006 Long-Term Incentive Plan, the Duke Energy 
Corporation 20 10 Long-Term Incentive Plan, Lhe Duke Energy Corporation Directors’ Savings 
Plan, the Duke Energy Corporation Executive Savings Plan and any other compensatory plan, 
program. or arrangement under which shares of Duke Common Stock are reserved for issuance 
(collectively, the “Duke Emplovee Stock Option Plans”). Since October 29,2010, no shares of 
Duke Common Stock have been issued except pursuant to the Duke Employee Stock Option Plans 
and Duke Employee Stock Options issued thereunder, and &om October 29,2010 to the date of 
this Agreement, no shares of Duke Common Stock have been issued other than 268,498 shares of 
Duke Cominon Stock issued pursuant to the Duke Employee Stock Option Plans or Duke 
Employee Stock Options issued thereunder. All of the issued and outstanding shares of Duke 
Common Stoclc are, and all shares reserved for issuance will be, upon issuance in accordance with 
the terms specified in the instruments or agreements pursuant to which they are issuable, duly 
authorized, validly issued, fully paid and nonassessable. Except as disclosed in this Section 
3.02(b), as of date of this Agreement there are no outstanding Options obligating Duke or any of its 
subsidiaries (A) to issue or sell any shares of capital stock of Duke, (8) to grant, extend or enter 
into any Option with respect thereto, (C) redeem or otherwise acquire any such shares of capital 
stock or other equity interests or (D) provide a material amount of funds to, or make any material 
investment (in the form of a loan, capital contribution or otherwise) in, any of their respective 
subsidiaries. 

(ii) Except as permitted by this Agreement, all of the outstanding shares of 
capital stock of each sulx&3kry of Duke are duly authorized, validly issued, fully paid and 
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nonassessable and are owned, beneficially and ofrecord, by Duke or a subsidiary of Duke, free and 
clear of any Liens, except for any of the foregoing that, individually or in the aggregate, have not 
had and could not reasonably be expected to have a material adverse effect on Duke. All of the 
outstanding shares of capital stock of Merger Sub are duly authorized, validly issued, fully paid 
and nonassessable and are owned, beneficially and of record, directly by Duke. The shares of 
Merger Sub owned by Duke are owned Eree and clear of any Liens. There are no (A) outstanding 
Options obligating Duke or any of its subsidiaries to issue or sell any shares of capital stock of any 
subsidiary of Duke or to grant, extend or enter into any such Option or (B) voting trusts, proxies or 
other commitments, understandings, restrictions or arrangements in favor of any person other than 
Duke or a subsidiary wholly-owned, directly or indirectly, by Duke with respect to the voting of or 
the right to participate in dividends or other earnings on any capital stock of Duke or any 
subsidiary of Duke. 

(iii) As of the date of this Agreement, none of the subsidiaries of Duke or the 
Dulce Joint Ventures is a “public utility company,’’ a “holding company,” a “subsidiary company” 
or an “affiliate’’ of any holding company within the meaning of Section 2(a)(S), 2(a)(7), 2(a)(S) or 
2(a)( 1 1) of the 2005 Act, respectively. None of Duke, its subsidiaries and the Duke Joint Ventures 
is registered under the 2005 Act. 

(iv) As of the date of h s  Agreement, no bonds, debentures, notes or other 
indebtedness of Duke or any of its subsidiaries having the right to vote (or which are convertible 
into or exercisable for securities having the right to vote) (collectively, “Duke Voting Debt”) on 
any matters on which Duke shareholders may vote are issued or Outstanding nor are there any 
outstanding Options obligating Dulce or any of its subsidiaries to issue or seU any Duke Voting 
Debt or to grant, extend or enter into any Option with respect thereto. 

(v) Each share of Duke Common Stock to be issued in the Merger shall be duly 
authorized, validly issued, fully paid and nonassessable and free and clear of any Liens. 

(vi) There have been no repricings of any Duke Employee Stock Optioiis 
through amendments, cancellation and reissuance or other‘means druing the current 01 prior two 
(2) calendar years. None of the Duke Employee Stock Options, Duke Phantom Stock Units or 
Duke Pcrformance Shares (A) have been granted since August 6,2010, except as permitted by this 
Agreement, or (B) have been granted in contemplation of the Merger or the bnsactions 
contemplated in this Agreement. None of the Duke Employee Stock Options was granted with an 
exercise price below the per share closing price on the NYSE on the date of grant All grants of 
Duke Einployee Stock Options, Duke Phantom Stock Units and Duke Performance Shares were 
validly made and properly approved by the Board of Directors of Duke (or a duly authorized 
committee or subcommittee thereof) in compliance with all applicable laws and recorded on the 
consolidated financial statements of Duke in accordance with GAA.E’, and no such grants of Duke 
Employee Stock Options involved any “back dating,” “forward dating” or similar practices. 

(c) Authority. Duke has full corporate power and authority to enter into this 
Agreement, to perform its obligations hereunder and, subject to obtaining Duke Shareholder 
Approval, to consummate the transactions contemplated hereby. The execution, delivery and 
performance of this Agreement by Duke and the consummation by Duke of the transactions 
contemplated hereby have been duly and validly adopted and unanimously approved by the Board 
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of Directors of Duke, the Board of Directors of Dukc has recommended approval by the 
shareholders of Duke of the Duke Charter Amendment and the Duke Share Tssuance, and directed 
that the Duke Charter Amendment and Duke Share Issuance be submitted to the shareholders of 
Duke for their approval, and no other corporate proceedings on the part of Duke or its shareholders 
are necessary to authorize the execution, delivery and performance of this Agreement by Duke and 
the consummation by Duke of the Merger and the other transactions contemplated hereby, other 
than obtaining Duke Shareholder Approval. This Agreement has been duly and validly executed 
and deIivered by Duke and, assuming this Agreement constitutes the fcgal, valid and binding 
obligation of Progress, constitutes a legal, valid and binding obligation of Duke enforceable 
against Duke in accordance with its terms, except that such enforcement may be subject to 
applicable banlcruptcy, insolvency, reorganization, moratorium or other similar laws, now or 
hereafter in effect, relating to creditors' rights generally and to general equitable principles. 

(d) No Conflicts; Approvals and Consents. 

(i) The execution and delivery of this Agreement by Duke does not, and the 
performance by Duke of its obligations hereunder and the consummation of the Merger and the 
other transactions contemplated hereby will not, conflict with, result in a violation or breach of, 
constitute (with or without notice or lapse of time or both) a default under, result in or give to any 
person any right of payment or reimbursement, termination, cancellation, modification or 
acceleration of, or result in the creation or imposition of any Lien upon any of the assets or 
properties o l  Duke or any of its subsidiaries or any of the Duke Joint Ventures under, any ofthe 
terms, conditions or provisions of(A) subject to the effectiveness ofthe Duke Charter Amendment, 
the certificates or articles of incorporatian or by-laws (or other comparable organizational 
documents) of Duke or any of its subsidiaries or any of the Duke Joint Ventures, or (B) subject to 
the obtaining of Duke Shareholder Approval and the taking of the actions described in paragraph 
(ii) of this Section 3.02(d), including the Duke Required Statutory Approvals, (x) any laws or 
orders of any Governmental Authority applicable to Duke or any of its subsidiaries or any of the 
Duke Joint Ventures or any of their respective assets or properties, or (y) any note, bond, mortgage, 
security agreement, credit agreement, indeiiturc, license, franchise, permit, concession, contract, 
lease, obligation or other ins twent  to which Duke or any of its subsidiaries or any of the Duke 
Joint Ventures is a party or by which Duke or any of its subsidiaries or any of the Duke Joint 
Ventures or any of their respective assets or properties is bound, excluding from the foregoing 
clauses (x) and (y) such items that, individually or in the aggregate, have not had and could not 
reasonably be expected to have a material adverse effect on Duke. 

(ii) Except for (A) compliance with, and filings under, the HSR Act; (B) the 
filing with and, to the extent required, the declaration of effectiveness by, the SEC of (1) the Joint 
Proxy Statement pursuant to the Exchange Act, (2) the Form 5-4 and (3) such reports under the 
Exchange Act as may be required in connection with this Agreement and the transactions 
contemplated hereby; (C) the filing of documents with various state securities authorities that may 
be required in connection with the transactions contemplated hereby; (n) such filings with and 
approvals of the NYSE with respect to the Duke Charter Amendment, if necessary, and to permit 
the shares of Dulce Common Stock that are to be issued pursuant to Article 11 to be listed on the 
NYSE; (E) the registration, consents, approvals and notices required under the 200.5 Act; (F) 
notice to, and the consent and approval of, FERC under Section 203 of the Power Act, or an order 
under the Power Act disclaiming jurisdiction over the transactions contemplated hereby; (G) the 

I 
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filing of an application to, and consent and approval of, and issuance of any required licenses and 
license amendments by, the NRC under the Atomic Energy Act; (H) the filing ofthe Certificate of 
Amendment with respect to the Duke Charter Amendment with the Secretay of State of the State 
of Delaware and the Articles of Merger and other appropriate merger documents required by the 
NCBCA with the Secretary of State of the State of North Carolina and appropriate documents with 
the relevant authorities of other states in which Duke is qualified to do business; (I) compliance 
with and such filings as may be required under applicable Environmental Laws; (J) to the extent 
required, notice to and the approval of, the Applicable PSCs; (K) the FCC Pre-Approvals; (L) such 
other i t em as disclosed in Section 3.02(d) of the Duke Disclosure Letter; and (M) compliance 
with, and filings under, antitrust or competition laws of any foreign jurisdiction, if required (the 
items set forth above in clauses (A) through (€9 and (J) collectively, the “Duke Required Statutory 
A~provals”), no Consents or action of, registration, declaration or filing with or notice to any 
Governmental Authority is necessary or required to be obtained or made in connection with the 
execution and delivery of this Agreement by Duke, the performance by Duke of its obligations 
hereundei or the consummation of the Merger and the other transactions contemplated hereby, 
other than such items that the failure to make or obtain, as the case may be, individually or in the 
aggregate, could not reasonably be expected to have a material adverse effect on Duke. 

(e) SEC Reports. Financial Statements and Utility Reports 

(i) Duke and its subsidiaries have filed or furnished each form, report, schedule, 
registration statement, registration exemption, if applicable, definitive proxy statement and other 
document (together with ail amendments thereof and supplements thereto) required to be filed or 
furnished by Duke or any of its subsidiaries pursuant to the Securities Act or the Exchange Act 
with the SEC since January 1,2007 (as such documents have since the time of their filing been 
amended or supplemented, the “Duke SEC Reports”). As of their respective dates, after giving 
effect to any amendments OT supplements thereto, the Duke SEC Reports (A) complied as to form 
in all material respects with the requirements of the Securities Act and the Exchange Act, if 
applicable, as the case may be, and, to the extent applicable, SOX and (l3) did not contain any 
untrue statement of a material fact or omit to state a material fact required to be stated therein or 
necessary in order to make the Statements therein, in light of the circumstances under which they 
were made, not misleading. 

(ii) Each of the principal executive officer of Duke and the principal financial 
officer of Duke (or each former principal executive officer of Duke and each Eormer principal 
financial officer of Duke, as applicable) has made all certifications required by Rule 13a-14 or 
15d-14 under the Exchange Act or Sections 302 and 906 of SOX and the rules and regulations of 
the SEC promulgated thereunder with respect to the Duke SEC Reports. For purposes of the 
preceding sentence, “principal executive o%cer” and “principal financial officer” shall have the 
meanings given to such terms in SOX. Since January 1,2007, neither Duke nor any of its 
subsidiaries has arranged any outstanding “extensions of credit” to directors or executive officers 
within the meaning of Section 402 of SOX. 

(iii) The audited consolidated financial statements and unaudited interim 
consolidated financial statements (including, in each case, the notes, Zany, thereto) included in the 
Duke SEC Reports (the “Duke Financial Statements”) complied as to form in all material respects 
with the published rules and regulations of the SEC with respect thereto in effect at the time of 
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filing or fimishing the applicable Duke SEC Report, were prepared in accordance with GAAP 
applied on a consistent basis during the periods involved (except as may be indicated therein or in 
the notes thereto and except withrespect to unaudited statements as permitted by Form 10-Q of the 
SEC) and fairly present (subject, in the case of the unaudited interim financial statements, to 
normal, recurring year-end audit adjustments that were not or are not expected to be, individually 
or in the aggregate, materially adverse to Dukc) the consolidated financial position of Duke and its 
consolidated subsidiaries as of the respective dates thereof and the consolidated results of their 
operations and cash flows for the respective periods then ended. 

(iv) All Nings (other than immaterial filings) required to be made by Dulce or 
any of its subsidiaries since January 1, 2007, under the 2005 Act, the Power Act, the Atomic 
Energy Act, the Natural Gas Act, the Natural Gas Policy Act of 1978, the Communications Act of 
1934 and applicable state laws and regulations, have been filed with the SEC, the FERC, the DOE, 
the NRC, the FCC or any applicable state public utility commissions (including, to the extent 
required, NCTJC, PSCSC, PUCO, IURC and KPSC), as the case may be, including all forms, 
statements, reports, agreements (oral or written) and all documents, exhibits, amendments and 
supplements appertaining thereto, including all rates, tariffs, franchises, service agreements and 
related docrxments, and all such filings complied? as of their respective dates, with all applicable 
requirements of the applicable statute and the rules and regulations thereunder, except for firings 
the failure of which to make or the failure of which to make in compliance with all applicable 
rcquireinents of the applicable statute and the rules and regulations thereunder, individually or in 
the aggregate, have not had and could not reasonably be expected to have a material adverse effect 
on Duke. 

(v) Duke has designed and maintains a system of internal control over financial 
reporting (as defined in Rules 13a-l5(f) and lSd-l5(f) of the Exchange Act) sufficient to provide 
leasonable asnuances regarding the reliability of fmancial reporting. Duke (x) has designed and 
maintains disclosure controls and procedures (as defined in Rules 23a-lS(e) and 15d-l5(e) of the 
Exchange Act)  to provide reasonable assurance that all information required to be disclosed by 
Duke in the reports that it files or submits under the Exchange Act is recorded, processed, 
summarized and reported within the time periods specified in the SEC’s rules and forms and is 
accumulated and communicated to Duke’s management as appropriate to allow timely decisions 
regarding required disclosure, and (y) has disclosed, based on its most recent evaluation of internal 
control over financial reporting, to Duke’s outside auditors and the audit committee of the Board 
of Directors of Duke (A) all significant deficiencies and material weaknesses in the design or 
operation of internal control over financial reporting which are reasonably likely to adversely 
affect Duke’s ability to record, process, summarize and report financial information and (B) any 
fraud, whether or not material, that involves management or other employees who have a 
significant role in Duke’s internal control over financial reporting. Since December 3 1,2006, any 
material change in internal control over financial reporting required to be disclosed in any Duke 
SEC Report has been so disclosed. 

(vi) Since December 3 1,2006, (x) neither Duke nor any of its subsidiaries nor, 
to the howledgc of the Executive Officers (for the purposes of this Section 3,02(e)(vi), as  such 
term is d e h e d  hi Section 3b-7 of the Exchange Act) of Duke, any director, officer, employee, 
auditor, accountant or representative of Duke or any of its subsidiaries has received or otherwise 
obtained knowledge of any material complaint, allegation, assertion or claim, whether written or 

, 
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oral, regarding the accounting or auditing practices, procedures, methodologies or methods of 
Duke or any of its subsidiaries or their respective internal accounting controls relating to periods 
after December 3 1,2006, including any material complaint, allegation, assertion or claim that 
Duke or any of its subsidiaries has engaged in questionable accounting or auditing practices 
(except for any of the foregoing after the date hereof which have no reasonable basis), and (y) to 
the knowledge of the Executive Officers of Duke, no attorney representing Duke or any of its 
subsidiaries, whether or not employed by Duke or any of its subsidiaries, has reported evidence of 
a material violation of securities laws, breach of fiduciary duty or similar violation, relating to 
periods after December 3 1,2006, by Duke or any of its officers, directors, employees or agents to 
the Board of Directors of Duke or any committee thereof or, to any director or Executive Officer of 
Duke. 

(0 Absence of Certain Chanves or Events. Since December 3 1,2009 through the date 
hereof, Duke and its subsiciiaries have conducted their respective businesses in all material 
respects in the ordinary course of business in a consistent nianner since such date and there has not 
been any change, event or development that, individually or in the aggregate, has had or could 
reasonably be expected to have a material adverse effect on Duke. 

(8) Absence of Undisclosed Liabilities. Except for matters reflected or reserved 
against in the consolidated balance sheet (or notes thereto) as of December 3 1,2009, included in 
the Duke Financial Statements, neither Duke nor any of its subsidiaries has any liabilities or 
obligations (whether absolute, accrue4 contingent, fixed or otherwise, or whether due or to 
become due) of any nature that would be required by GAqP to be reflected on a consolidated 
balance sheet of Duke and its consolidated subsidiaries (including the notes thereto), except 
liabilities or obligations (i) that were incurred in the ordinary course of business consistent with 
past practice since December 3 1,2009, (ii) that were incurred in connection with the transactions 
contemplated by this Agreement and that are not material in the aggregate or (iii) that, individually 
or in the aggregate, have not had and could not reasonably be expected to have a material adverse 
effect on. Duke. Neither Duke nor any of its subsidiaries is a party to, or has any commitment to 
become a party to, any joint venture, off-balance sheet partnership or any similar contract or 
arrangement (including any Contract relating to any transaction or relationship between or among 
Duke and any of its subsidiaries, on the one hand, and any unconsolidated &filiate, including any 
structured finance, special purpose or limited purpose entity or person, on the other hand, or any 
“off-balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the 
Exchange Act), where the result, purpose or effect of such contract or arrangement is to avoid 
disclosure of any material transactiou involving, or material liabilities of, Duke or any of its 
subsidiaries, in the Duke Financial Statements or the Duke SEC Reports. 

(h) LeaaI Proceedings. Except for Enviroimental Claims, wI&As are the subject of 
Section 3.02(n), as of the date of this Agreement, (i) there are no actions, suits, arbitrations or 
proceedings pending or, to the knowledge of Duke, threatened against, relating to or affecting, nor 
to the knowledge of Duke are thcre any Governmental Authority investigations, inquiries or audits 
pending or threatened against, relating to or affecting, Duke or any of its subsidiaries or any of the 
Duke Joint Ventures or any of their respective assets and properties that, in each case, individually 
or in the aggregate, have had or could reasonably be expected to have a material adverse effect an 
Duke a d  (ii) neither Duke nor any of its subsidiaries or material assets is subject to any order of 
any Governmental Authority that, individualIy or h the aggregate, has had or could reasonably be 

! 
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expected to have a material adverse effect on Duke. 

(i) Information Supplied. None of the idormation supplied or to be supplied by Duke 
for inclusion or incorporation by reference in (i) the Form S-4 will, at the time the Form S-4 is filed 
with the SEC, at any time it is amended or supplemented or at the time it becomes effective under 
the Securities Act, contain any untrue statement of a material fact or omit to state any material fact 
required to be stated therein or necessary to make the Statements therein not misleading, or (ii) the 
Joint Proxy Statement will, at the date it is first niailed to Progress’s shareholders or Duke’s 
shareholders or at the time of the Progress Shareholders Meeting or the Duke Shareholders 
Meeting, contain my untrue statement of a material fact or omit to state any material fact required 
lo be stated therein or necessary in order to make the statements therein, in light of the 
circumstances under which they are made, not misleading. The .Joint Proxy Statement (other than 
the portions thereof relating solely to the Progress Shareholders Meeting) and the Form S-4 will 
comply as to form in all material respects with the requirements of the Exchange Act and 
Securities Act, respectively, and the rules and regulations thereunder, except that no representation 
is made by Duke with respect to statements made or incorporated by reference therein based on 
information supplied by or on behalf of Progress for inclusion or incorporation by reference in the 
Joint Proxy Statement or the Form S-4. 

(j) Pernits: Compliance with Laws and Orders. Duke, its subsidiaries and the Duke 
Joint Ventures hold all Permits necessary for the lawful conduct of their respective businesses, 
except for failures to hold such Permits that., individually or in the aggregate, have not had and 
could not reasonably be expected to have a material adverse effect on Duke. Duke, its subsidiaries 
and the Duke Joint Ventures are in compiiance with the terns of their Permits, except failures so to 
coniply that, individually or in the aggregate, have not had and could not reasonably be expected to 
have a material adverse effect on Duke. Duke, its subsidiaries and the Duke Joint Ventures are not, 
and since January 1,2008 have not been, inviolation of or default under any law or order of any 
Governmental Authority, except for such violations or defaults that, individually or in the 
aggregate, have not had and could not reasonably be expected to have a material adverse effect on 
Duke. Duke is, and since January I, 2008 has been, in compliance in all material respects with (i) 
SOX arid (ii) the applicable listing standards and corporate governance rules and regulations of the 
NYSE. The above provisions of this Section 3.026) do not relate to matters with respect to taxes, 
such matters being the subject of Section 3.02(k), Environmental Permits and Environmental 
Laws, such matters being the subject of Section 3.02(n), benefits plans, such matters being the 
subject of Section 3.02(1), and nuclear power plants, such matters being the subject of Section 
3.02(0). 

(1) Taxes. 

(i) 
material adverse effect on Duke: 

Except as has not had, and could not reasonably be expected to have, a 

(A) Each of Duke and its subsiharies has timely filed, or has caused to 
be timely filed on its behalf, all Tax Returns required to be filed by if and all such 
Tax Returns are true, complete and accurate. All Taxes shown to be due and owing 
on such Tax Returns have been timely paid. 
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(B) The most recent financial statements contained in the Duke SEC 
Reports filed prior to the date of this Agreement reflect, in accordance With G A M ,  
an adequate reseive for all Taxes payable by Duke and its subsidiaries for all 
taxable periods through the date of such financial statements. 

(C) There is no audit, examination, deficiency, refund litigation, 
proposed adjustment or matter in controversy with respect to any Taxes or Tax 
Return of Duke or its subsidiaries, and, to the knowledge of Duke, neither Duke nor 
any of its subsidiaries has received written notice of any claim made by a 
governmental authority in a jurisdiction where Duke or any of its subsidiaries, as 
applicable, does not file a Tax Return, that Duke or such subsidiary is or may be 
subject to income taxation by that jurisdiction. No deficiency with respect to any 
Taxes has been proposed, asserted or assessed against. Duke or any of its 
subsidiaries, and no requests for waivers of the time to assess any Taxes are 
pending. 

(D) There are no outstanding written agreements, consents or waivers to 
extend the statutory period of limitations applicable to the assessment of any Taxes 
or deficiencies against Duke or any of its subsidiaries, and no power of attorney 
granted by either Duke or any of its subsidiaries with respect to any Taxes is 
currently in force. 

(E) Neither Duke nor any of its subsidiaries is a party to any agreement 
providing for the allocation or sharing of Taxes imposed on or with respect to any 
individual or other person (other than (I) such agreements with customers, vendors, 
lessors or the like entered into in the ordinary cowse of business, and (II) 
agreements with or among Duke or any of its subsidiaries), and neither Duke nor 
any of its subsidiarics (A) has been a member af an affiliated group (or similar state, 
local or foreign filing group) filing a consolidated IJS. federal income Tax Return 
(other than the group the common parent of whch is Duke or a subsidiary of Duke) 
or (B) has any liability for the Taxes of any person (other than Duke or any of its 
subsidiaries) (I) under Treasury Regulation Section 1.1502.-6 (or any similar 
provision of state, local or foreign law), or (11) as a transferee or successor. 

(F) There are no material Liens for Taxes (other than for current Taxes 
not yet due and payable) on the assets of Duke and its subsidiaries. 

(ii) Neither Duke nor any of its subsidiaries has taken or agreed to take any 
action or knows of any fact, agreement, plan or other circumstance that is reasonably likely to 
prevent or impede the Merger fiom qualifying as a reorganization under Section 368(a) of the 
Code. 

(1) Employee Benefit Plans: ERISA. 

! 

(i) Except for such matters that, individually or in the aggregate, have not had 
and could not reasonably be expected to have a material adverse effect on Duke, (A) all Duke 
Employee Benefit Plans are in compliance with all applicable requirements of law, including 
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ERISA and the Code, and (B) there does not now exist, nor do any circumstances exist that could 
result in, any Controlled Group Liability that would be a liability of Duke or any of its subsidiaries 
following the Closing. The only material employment agreements, severance agreements or 
severance policies applicable to Duke or any of its subsidiaries are the agreements and policies 
discIosed in Section 3.02(I)(i) of the Duke Disclosure Letter. 

(ii) As used herein, “Duke Employee Benefit Plan” means any Plan entered 
into, established, maintained, sponsored, contributed to or required to be contributed to by Duke or 
any of its subsidiaries for the benefit of the current or former employees or directors of Duke or 
any of its subsidiaries and existing on the date of this Agreement or at any time subsequent thereto 
and, in the case of a Plan that is subject to Part 3 of Tit le I of ERISA, Section 4 12 of the Code or 
Titre IV of ERISA, at any time during the five-year period preceding the date of this Agreement 
with respect to which Duke or any of its subsidiaries has or could reasonably be expected to have 
any present or future actual or contingent liabilities. 

(iii) No event has occurred, and there exists no condition or set of circumstances 
in connection with any Duke Employee Benefit Plan, that has had or could reasonably be expected 
to have a material adverse effect on Duke. 

(iv) Section 3.02(l)(iv) of the Duke Disclosure Letter identifies each Duke 
Employee Benefit Plan that provides, upon the occurrence of a change in the ownership or 
effective control of Duke or its subsidiaries or a change in the ownership of all or a substantial 
portion of the assets of Duke or its subsidiaries, either alone or upon the occurrence of any 
additional or subsequent events and whether or not applicable to the transactions Contemplated by 
this Agreement, for (A) an acceleration of the time of payment of or vesting in, or an increase in 
tile amount of, compensation or benefits due any current or former employee, director or officer of 
Duke or its subsidiaries, (B) any forgiveness of indebtedness or obligation to fund compensation or 
benefits with respect to any such employee, director or officer, or (C) an entitlement of any such 
employee, director or officer to severance pay, unemployment compensation or any other payment 
or other benefit. 

(v) Each Duke Employee Benefit Plan ‘that is in any part a “nonqualified 
deferred cornpensation plan” subjecl to Section 409A of the Code (A) materially complies and, at 
all times after December 31,2008 has rnaterially complied, both in form and operation, with the 
requirements of Section 409A of the Code and the final regulations thereunder and (B) between 
January 1,2005 and December 3 1,2008 was operated in material reasonable, good faith 
compliance with Section 409A of the Code, as determined under applicable guidance of the 
Treasury and the Internal Revenue Service. 

(m) Labor Matters. As of the date hereof, neither Duke nor any of its subsidiaries is a 
party to, bound by or in the process of negotiating any collective bargaining agreement or other 
labor agreement with any union or labor organization. As of the date of this Agreement, there are 
no disputes, grievances or arbitrations pending or, to the knowledge of Duke, threatened between 
Duke or any of its subsidiaries and any trade union or other representatives of its employees and 
there is no charge or complaint pending or threatened in writing against Duke or any of its 
subsidiaries before the NLRB or any similar Governmental Authority, except in each case as, 
individually or in the aggregate, have not had and could not reasonably be expccted to have a 
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material adverse effect on Duke, and, to the knowledge of Duke, as o f  the date of this Agreement, 
there are no material organizational efforts presently being ‘made involving any of the employees 
of Duke or any of its subsidiaries. From December 3 1,2007, to the date of this Agreement, there 
has been no work stoppage, strike, slowdown or lockout by or affecting employees of Duke or any 
of its subsidiaries and, to the knowledge of Duke, no such action has been threatened in writing, 
except in each case as, individually or in the aggregate, have not had and could not reasonably be 
expected to have a material adverse effect on Duke. Except as, individually or in the aggregate, 
has not had and could not reasonably be expected to have a material adverse effect on Duke: (A) 
there are no litigations, lawsuits, claims, charges, complaints, arbitrations, actions, investigations 
or proceedings pending or, to the knowledge of Duke, threatened between or involving Duke or 
any of its subsidiaries and any of their respective current or former employees, independent 
contractors, applicants for employment or classes of the foregoing; (R) Duke and its subsidiaries 
are in compliance with all applicable laws, orders, agreements, contracts and policies respecting 
employment and employment practices, including, without limitation, all legal requirenients 
respecting terms and conditions of employment, equal opportunity, workplace health and safety, 
wages and hours, child labor, immigration, discriminatioT disability rights or benefits, facility 
closures and layoffs, workers’ compensation, labor relations, employee leaves and unemployment 
insurance; and (C) since January 1,2007, neither Duke nor any of its subsidiaries has engaged in 
any “plant closing” or “mass layoff,” as defined in the WARN Act, without complying with the 
notice requirements of such laws. 

(n) Environmental Matters. 

(i) Each of Duke, its subsidiaries and the Duke Joint Ventures since January 1 , 
2008 has been and is in compliance with all applicable Environmental Laws, except where the 
failure to be in such compliance, individually or in the aggregate, has not had and could not 
reasonably be expected to have a material adverse effect on Duke. 

(ii) Each of Duke, its subsidiaries and the Duke Joint Ventures has obtained all 
Enviroiinierital Permits necessary €or the construction oftheir facilities and the conduct of their 
operations as of the date of this Agreement, as applicable, and all such Environmental Permits are 
validly issued, in full force and effect and fmal, and Dukc, its subsidiaries and the Duke Joint 
Ventures are in conipliance with all terms and conditions of the Environmental Permits, except 
where the failure to obtain such Environmental Permits, of such Permits to be in good standing or, 
where applicable, of a renewal application to have been timely filed and be pending or to be in 
such compliance, individually or in the aggregate, has not bad and could not reasonably be 
expected to have a material adverse effect on Duke. 

(iii) There is no Environmental Claim pending 

(A) against Duke or any of its subsidiaries or any of the Duke Joint 
Ventures; 

(B) to the knowledge of Duke, against any person or entity whose 
liability for such Environmental Claim has been retained or assumed either 
contractually or by operation of law by Duke or any of its subsidiaries or any of the 
Duke Joint Ventures; or 

j 
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(C) against any real or personal property or operations that Duke or any 
of its subsidiaries or any of the Duke Joint Ventures owns, leases or manages, in 
whole or in part, or, to the knowledge of Duke, formerly owned, leased or arranged, 
in whole or in part, except in the case ofclayse (A), (B) or (C) for such 
Environmental Claims that, individually or in the aggregate, have not had and 
could not reasonably be expected to have a material adverse effect on Duke. 

(iv) To the knowledge of Duke, there have not been any Releases of any 
Hazardous Material that would be reasonably likely to form the basis of any Environmental Claim 
against Duke or any of its subsidiaries or any of the Duke Joint Ventures, in each case, except for 
such Releases that, individually or in the aggregate, have not had and could not reasonably be 
expected to have a material adverse effect on Duke. 

(0) Operations of Nuclear Power Plants. The operations of the nuclear generation 
stations owned, in whole or part, by Duke or its subsidiaries (collectively, the “Duke Nuclear 
Facilities”) are and have been conducted in compliance with all applicable laws and Permits, 
except for such failures to comply that, individually or in the aggregate, have not had and could not 
reasonably be expected to have a nlaterial adverse effect on Duke. Each of the Duke Nuclear 
Facilities maintains, and is in material compliance with, emergency plans designed to respond to 
an unplanned Release therefrom of radioactive materials and each such plan conforms with the 
requirements of applicable law in all material respects. The plans for the decommissioning of each 
of the Duke Nuclear Facilities and for the storage of spent nuclear fuel conform with the 
requirements of applicable law in all material respects and, solely with respect to the portion of the 
Duke Nuclear Facilities owned, directly or indirectly, by Duke, are h d e d  consistent with 
applicable Iaw. Since December 3 1,2008, the operations of the Duke Nuclear Facilities have not 
been the subject of any notices of violation, any ongoing proceeding, NRC Diagnostic Team 
Inspections or requests for information from the NRC or any other agency with jurisdiction over 
such facility, except for such notices or requests for information that, individually or in the 
aggregate, have not had and could not reasonably be expected to have a material adverse effect on 
Duke. No Dukc Nuclear Facility is listed by the N R C  in the Unacceptable Performance column of 
thc NRC Action Matrix, as a part of NRC’s Assessment of Licensee Performance. Liability 
insurance to the full extent repired by law for operating the Duke Nuclear Facilities remains in 
full force and effect regarding such facilities, except for failures to maintain such insurance in full 
force and effect that, individually or in the aggregate, have not had and could not reasonably be 
expected to have a material adverse effect on Duke. 

(p) Vote Required. Assuning the accuracy of the representation and warranty 
contained in Section 3.Ol(r), the affirmative vote of the holders of record of at least a majority of 
the shares of Duke Cornmon Stock (i) outstanding, with respect to an amendment to the Amended 
and Restated Certificate of Incorporation of Duke providing for the Duke Charter Amendment and 
(ii) voting thereon, provided that the total vote cast represents over GAy percent in interest of all 
securities entitled to vote on the proposal, with respect to the issuance of shares of Duke Common 
Stock in connection with the Merger as contemplated by this Agreement (the “Duke Share 
Issuance”) ((i) and (ii) collectively, the “Duke ShaxehoIder Approval”), are the only votes of the 
holders of any class or series of the capital stock of Duke or its subsidiaries required to approve this 
Agreement, the Merger and the other transactions contemplated hereby. 
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(q) Opinions of Financial Advisors. The Board of Directors of Duke has received the 
opinion of each of J P. Morgan Securities LLC and Mcmll Lynch, Pierce, Fenner and Smith 
Incorporated, to the effect that, as of the date of such opinion and based on the assumptions, 
qualifications and limitations contained therein, the Exchange Ratio is Fair, fiom a financial point 
of view, to Duke. 

(r) Ownership of Progress Capital Stock. Neither Duke nor any of its subsidiaries or 
other affiliates beneficially owns any shares oEProgress capital stock. 

(s) Certain Statutes. No “fair price,” “merger moratorium,” “control share 
acquisition,” or other anti-takeover or similar statute or regulation applies or purports to apply to 
this Agreement, the Merger or the other transactions contemplated hereby. 

(t) Joint Venture Representations. Each representation or warranty made by Duke in 
this Section 3.02 relating to a Duke Joint Venture that is neither operated nor managed solely by 
Duke or a Duke subsidiary shall be deemed made ouly to the knowledge of Duke. 

(u) Insurance. Except for failures to maintain insurance or self-insurance that, 
individually or in the aggregate, have not had and could not reasonably be expected to have a 
material adverse effect on Duke, from January 1,2007, through the date of this Agreement, each of 
Duke and its subsidiaries has been continuously insured with financially responsible insurers 01 
has self-insured, in each case in such amounts and with respect. to such risks and losses as are 
customary for companies in the TJnited States conducting the business conducted by Duke and its 
subsidiaries during such time period. Neither Duke nor any of its subsidiaries has received any 
notice of any pending or threatened cancellation, termination or premium increase with respect to 
any insurance policy of Duke or any of its subsidiaries, except with respect to any cancellation, 
termination or premium increase that, individually or in the aggregate, has not had and could not 
reasonably be expected to have a material adverse effect on Duke. 

(v) Enerpy Price Risk Management. Duke has established risk parameters, limits and 
guidelines in compliance with the risk management policy approved by Duke’s Board of Directors 
(the “’Dukc Risk Management Guidelines”) and monitors compliance by Duke and its subsidiaries 
with such energy price risk parameters. Duke has provided the Duke Risk Management 
Guidelines to Progress prior to the date of this Agreement. Duke is in compliance in all material 
respects with the Duke Risk Management Guidelines. 

(w) Duke Material Contracts. 

(i) For purposes OF this Agrcement, the term “Duke Material Contract” shall 
mean any Contract to which Duke or any of its subsidiaries is a party or bound as of the date 
hereof: 

(A) that is a “material contract” (as such term is defined in Item 
601@)(10) of Regulation S-K of the SEC); 

(B) that (1) purports to limit in any material respect either the type of 
business in which Duke or its subsidiaries (including, after the Effective Time, 
Progress or its subsidiaries) or any of their respective affiliates may engage or the 
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manner or geographic area in which any of them may so engage in any business, (2) 
would require the disposition of any material assets or line of business of Duke os 
its subsidiaries (including, after the Effective Time, Progrcss or its subsidiaries) or 
any of their respective affiliates as a result of the consummation of the transactions 
contemplated by this Agreement, (3) is a material Contract that grants “most 
favored nation” status that, following the Effective Time, would impose obligations 
upon Dulce or its subsidiaries, including Progress and its subsidiaries, or (4) 
pIohibits or limits, in any material respect, the right of Duke or any of its 
subsidiaries (including, aRer the Effective Time, Progress 01’ its subsidiaries) to 
make, sell or distribute any products or services or use, t rader ,  license or enforce 
any of their respective intellectual property rights; or 

(C) that (1) has an aggregate principal amount, or provides fos an 
aggregate obligation, in excess of $200,000,000 (I) evidencing indebtedness for 
borrowed money of Duke or any of its subsidiaries to any third party, (IT) 
guaranteeing any such indebtedness of a third party or (111) containing a covenant 
restricting the payment of dividends, or (2) has the economic effect of any of the 
items set forth in subclause (1) above. 

(ii) Neither Duke nor any subsidiary of Duke is in breach of or default under the 
terms of any Duke Material Contract and no event has occurred that (with or without notice or 
lapse of time or both) could result in a breach or default under any Duke Material Contract where 
such breach or default could reasonably be expected to have, individually or in the aggregate, a 
material adverse erfect on Duke. To the knowledge of Duke, no other party to any Duke Material 
Contract is in breach of or default under the terms of any Dike Material Cantract where such 
breach or default has had, or could reasonably be expected to have, individually 01 in the aggregate, 
a material adverse effect on Duke. Except as could not reasonably be expected to have, 
individually or in the aggregate, a inaterial adverse effect on Duke, each Duke Material Contract is 
a valid and binding obligation of Duke or the subsidiary of Duke which is party thereto and, to the 
knowledge of Duke, of each other party thereto, and is in full force and effect, except that such 
enforcement may be subject to applicable bankruptcy, iusolvency, reorganization, moratorium or 
other similar laws, now or hereafter in effect, relating to creditors’ rights generally and to general 
equitable principles. 

(x) Anti-Briberv Laws. 

(i) To the knowledge of Duke, Duke and its subsidiaries arc, and since January 
I ,  2008 have been, in compliance iu all material respects with the Anti-Bribery Laws in 
jurisdictions in which Duke and its subsidiaries have operated or currently operate. Since January 
1,2008, neither Duke nor any of its subsidiaries has received any communication from any 
Governmental Authority or any written communication fi-om any third party that alleges that Duke, 
any of its subsidiaries or any employee or agent thereof is inmaterial violation of any Anti-Bribery 
Laws, and no such potential or actual material violation or, liability has been discovered. 

(ii) Without limiting the other provisions of this Section 3.02(x), since January 
2 ,  2008, none of Duke or its subsidiaries nor, to the knowledge of Duke, any of their respective 
current or former directors, officers, principals, employees, managers, sales persons, consultants 

i 
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or other agents or representatives, distributors, contractors, joint venturers or any other person 
acting on any of their behalf, has, directly or indirectly, made or offered or solicited or accepted 
any contribution, gift, gratuity, entertainment, bribe, rebate, payoff, influence payment, kickback 
or other payment or anything else of value to or i?om any person, private or public (including 
customers, potential customers, political parties, elected officials and candidates), whether in 
money, property, services or any other form, to influence any act of such person in such person’s 
oEicial capacity, inducing such person to do or omit to do aFy act in violation of the lawful official 
duty of such person or securing an improper advantage or to induce such person to use such 
person’s influence to obtain or retain business for Duke or its subsidiaries or otherwise to confer 
any benefit to Duke or its subsidiaries in violation in any material respect of any Anti-Bribery 
Laws. 

(iii) Since January I , 2006, nFither Duke nor any of its subsidiaries has made 
any disclosure (voluntary or otherwise) to any Governmental Authority with respect to any alleged 
material irregularity, material misstatement or material omission or other potential material 
violation or liability arising under or relating to any Anti-Bribery L,aw. 

ARTICLE IV 

COVENANTS 

Section 4.01 Covenants of Propress. From and after thc date of this Agreement until the 
Effective Time, Progress covenants and agrees as to itself and its subsidiaries that (except as 
expressly contemplated or permitted by this Agreement, as set forth in Section 4.01 of the Progress 
Disclosure Letter, for transactions (other than those set forth in Section 4.01(d) to the extent 
relating to the capital stock of Progress) solely involving Progress and one or inore of its direct or 
indirect whollyowned subsidiaries or between two or more direct or indirect wholly-owned 
subsidiaries of Progress, as required by law, or to the extent that Duke shall otherwise previously 
consent in writing, such consent not to be unreasonably withheld or delayed): 

(a) Ordinarv Course. Progress and each of its subsidiaries shall conduct their 
businesses in all material respects in the ordinary course of business consistent with past practice. 
Without limiting the generality of the foregoing, Progress and its subsidiaries shall use 
conmercially reasonable efforts to preserve intact in all material respects their present business 
organizations, to maintain in effect all existing Permits and to timely submit renewal applications 
(as applicable), subject to prudent management of workforce and business needs, to keep available 
the services of their lcey officers and employees, to maintain their assets and properties in good 
working order and condition, ordinary wear and tear excepted, to preserve their relationships with 
Governmental Authorities, customers and suppliers and others having significant business 
dealings with them and to comply in aU material respects with all laws, orders and Permits of all 
Governmental Authorities applicable to them. 

(b) Charter Documents. Progress shall not amend or propose to amend its articles of 
incorporation or, other than in a manner that would not materially restrict the operation of its or 
their businesses, its by-law or its subsidiaries’ articles of incorporation or by-laws (or other 
coniparable organizational documents). 
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(e) Dividends. Progress shall not, nor shall it permit any of its subsidiaries to, 

(i) declare, set aside or pay any dividends on or make other distributions in 
respect of any of its capital stock or share capital, except: 

(A) that, subject to Section 4.06 of this Agreement, Progress may 
continue the declaration and payment of regular quarterly cash dividends on 
Progress Common Stock, not to exceed $0.62 per share for each quarterly dividend, 
with usual record and payment dates for such dividends in accordance With past 
dividend practice, and 

(E) for the declaration and paynient o f  dividends by a direct or indirect 
wholIy-owned subsidiary of Progress solely to its parent, or by a direct or indirect 
partially owned subsidiary of Progress (provided, that Progress or a Progress 
subsidiary receives or is to receive its proportionate share of such dividend or 
diskibution), and 

(C) for the declaration and payment of regular cash dividends with 
respect to prcferrcd stock of Progress's subsidiaries outstanding as o f  the date of 
this Agreement or permitted to be issued under the terms of this Agreement, and 

- I  
I 

@) 
with Section 4.06, 

for the declaration and payment of dividends necessary to comply 

(ii) split, combine, reclasslfy os take similar action with respect to any of its 
capital stock or share capital os issue or authorize 01' propose the issuance of any other securities in 
respect of, in lieu of or in substitution for shares of its capita1 stock or comprised in its share 
capital, 

(iii) adopt a plan o f  complete or partial liquidation or resolutions providing for 
or authorizing such liquidation or a dissolution, merger, consolidation, restructuring, 
recapitalization or other reorganization, or 

(iv) except as disclosed in Section 4.01(9)(iv) of the Progress Disclosure Letter, 
directly or indirectly redeem, repurchase or otherwise acquire any shares of its capital stock or any 
Option with respect thereto except: 

(A) 
capital, or 

(B) 

in connection with interconipany purchases of capital stock or share 

for the purpose of funding the Progress Employee Stock Option 
Plans or employee stock ownership or dividend reinvestment and stock purchase 
plans, or 

(C) mandatory repurchases or redemptions of preferred stock of 
Progress or its subsidiaries in accordance with the terms thereof. 

l j  

l 

(d) Share Issuances, Progress shall not, nor shall it permit any of its subsidiaries to, 
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issue, deliver or sell, or authorize or propose the issuance, delivery or sale of, any shares of its 
capital stock or any Option with respect thereto (other than (i) the issuance of Progress Coinmoil 
Stock upon the exercise of Progress Employee Stock Options outstanding as of the date hereof or 
issued after the date hereoi in accordance with the terms of tlus Agreement in accordance with 
their teIms, (ii) the issuance ofprogress Common Stock in’respect of Progress Restricted Stock, 
Progress Restricted Stock Units, Progress Performance Shares and other equity compensation 
awards, excluding Progress Employee Stock Options, granted under the Progress Employee Stock 
Option Plans (“Other Progress Equih Awards”) outstanding as of the date hereof or issued after 
the date hereof in accordance with the terms of this Agreement in accordance with their t e r n ,  (iii) 
the issuance of Progress Restricted Stock, Progress Performance Shares and the grant of Progress 
Restricted Stock CJnits and Other Progress Equity Awards in accordance with their terms 
providing, in aggregate, up to an additional 2,000,000 shares o f  Progress Common Stock in any 
12-month period following the date hereof, in amounts, at times and on terms and conditions in the 
ordinary course of business consistent with past practice, with Progress Performance Shares 
counted assuming the achievement of maximum perforniance level for the purposes of 
determining how many shares were granted during any such 12-month period; provided, however, 
that any Progress Restricted Stock, Progress Restsicted Stock Units, Progrcss Performance Shares 
and Othcr Progress Equity Awards granted after the date of this Agreement shall be granted on 
terms pursuant to which such Progress Restricted Stock, Progress Restricted Stock IJnits, Progress 
Performance Shares and Other Progress Equity Awards shall not vest on the Effective Time or 
otherwise in connection with the occurrence of the transactions Contemplated hereby and that, 
nohvithstanding any plan, program or arrangement to the contrary, and except as provided in 
Section 4.0l(d)(iii) of the Progress Disclosure Letter, any definition of “good reason” or any 
similar concept of constructive termination reiating to such awards shall be as defined in Section 
4 01 (d)(iii) of the Progress Disclosure L,etter and the terms and conditions of each grant of 
Progress Performance Shares shall be consistent with the treatment set forth in Section 5.06(a)(iii), 
(iv) thepro rata issuance by a subsidiary of ik capital stock to its shareholders, and (v) the 
issuance of shares of Progress Comnion Stock in connection with any employee benefit plan 
intended to satisfjr the requirements of Section 40 l(a) of the Code in the ordinary course of 
business consistent with past practice), or modifL or amend any right of any holder of outstanding 
shares of its capital stock or any Option with respect thereto other than to give effect to Section 
5.06. 

(e) Acquisitions; Capital ExDenditures. Exccpt for (x) acquisitions of, or capital 
expenditures relating to, the entities, assets and facilities identified in Section 4.01(e) of the 
Progress Disclosure Letter, (y) expenditures of amounts set forth in Progress’s capital expenditure 
plan included in Section 4.01(e) of the Progress Disciosure Letter, and (z) capital expenditures (1) 
required by law or Governmental Authorities or (2) incurred in connection with the repair or 
replacement of facilities desiroyed or damaged due to casualty or accident (whether or not covered 
by insurance), Progress shall not, nor shall it permit any of its subsidiaries to, make any capital 
expenditures, or acquire or agree to acquire (whether by merger, consolidation, purchase or 
otherwise) any person or assets, if (A) in the case of any acquisition or acquisitions or series of 
related acquisitions of any person, asset or property located within the United States, the expected 
gross expenditures and commitments pursuant to all such acquisitions (including the amount of 
any indebtedness and amounts received for negative trading positions assumed) exceeds or may 
exceed, in the aggregate, $150,000,000, 03) any such acquisition is of persons, properties or assets 
located outside of the United States, (C) any such acquisition or capital expenditure constitutes any 

, 
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Line of business that is not conducted by Progress, its subsidiaries or the Progress Joint Ventures as 
ofthe date of this Agreement, or (D) any such acquisition or capital expenditure is reasonably 
likely, inchidually or in the aggregate, to materially delay the satisfaction of the conditions set 
forth in Section 6.02(d) or Section 6 03(d) or prevent the satisfaction of such conditions. 

( f )  Dispositions. Except for (x) dispositions set forth in Section 4.0 I(f)  of the Progress 
Disclosure Letter, (y) dispositions of obsolete equipment or assets or dispositions of assets being 
replaced, in cach case in the ordinary course of business consistent with past practice, and (z) 
dispositions by Progress or its subsidiaries of its assets in accordance with the terms of 
restructuring and divestiture plans mandated or approved by applicable local or state regulatory 
agencies, Progress shall nof nor shall it pennit any of its subsidiaries to, sell, lease, grant any 
security interest in or otherwise dispose of or encumber any of its assets or properties if the 
aggregate value of all such dispositions exceeds or may exceed, in the aggregate, $1 50,000,000. 
For the purposes ofthis Section 4.0I(f), the value of  any disposition or series of related 
dispositions shall mean the greater of (i) the book value or (ii) Ihe sales price, in each case of the 
person, asset or property which is the subject of such disposition and, in each case, together with 
the indebtedness and amounts paid for negative energy price risk management positions 
transferred by Progress or its subsidiaries in connection with such disposition. 

(g) Indebtedness. Except as disclosed in Section 4.01(g) of the Progress Disclosure 
Letter, Progress shall not, nor shall it permit any of its subsidiaries to, (A) incur or guarantce any 
indebtedness or enter into any “keep well“ or other agreement to maintain any financial condition 
of another person or enter into any arrangement having the economic effect of any of the foregoing 
(including any capital leases, “synthetic” leases or conditional sale or other title retention 
agreements) other than (i) short-term indebtedness incurred in the ordinary course of business, (ii) 
letters of credit obtained in the ordinary course of business, (iii) borrowings under Progress’s or its 
subsidiaries’ existing credit facilities (or replacement facilities permitted by this Section 4.01 (g)) 
but only to the extent the commercial paper market is unavailable to Progress upon reasonable 
terms and conditions, as to which borrowings Progress agrees to notify Duke promptly following 
the consummation thereof, (iv) indebtedness incurred in connection with the refunding or 
refinancing of existing indebtedness (x) at maturity or upon final mandatory redemption (without 
the need for thc occurrence of any special event) or (y) at a lower cost of funds, (v) indebtedness 
incurred to finance acquisitions permitted pursuant to Section 4.0 I (e) or indebtedness assumed 
pursuant thereto, (vi) other indebtedness in an aggregate principal amount not to exceed 
$250,000,000 outstanding at any time, (vi;) guarantees or other credit support issued pursuant to 
energy price risk management or marketing positions established prior to the date of this 
Agreement, (viii) in addition to the guarantees or other credit support contemplated by subsection 
(A)(vii) of this Section 4.01(g), additional guarantees or other credit support issued in connection 
with energy price risk management or marketing activities in the ordinary course of business and 
(ix) indebtedness owed to any direct or indirect wholly-owned subsidiary of Progress, or, in the 
case of a subsidiary of Progress, to Progress or (B) make any loans or advances to any other person, 
other than (i) in the ordinary course of business consistent with past practice, (ii) to any direct or 
indirect wholly-owned subsidiary of Progress, or, in the case of a subsidiary of Progress, to 
Progress or (iii) as required pursuant to any obligation in effect as of the date of this Agreement. 

(h) Marketing. of Energy: Enerm Price Risk Management. Progress shall not, nor shall 
it permit any of its subsidiaries to, (i) permit any material change in policies governing or 
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otherwise relating to energy price risk management or marketing of energy other than as a result of 
acquisitions or capital expenditures permitted pursuant to Section 4.01(e) or (ii) enter into any 
physical commodity transactions, exchange-traded htures and options transactions, 
over-the-counter transactions and derivatives thereof or similar transactions other than as 
permitted by the Progress Rislc Management Guidelines. 

(i) Employee Benefits. Except as required by law, or the terms of any collective 
bargaining agreement or any Progress Employee Benefit Plan, or as disclosed in Section 4.01(i) of 
the Progress Disclosure Letter or as otherwise expressly permitted by this Agreement, Progress 
shall not, nor shall it permit any of its subsidiaries to, enter into, adopt, amend or terminate any 
Progress Employee Benefit Plan, or other agreement, arrangement, plan or policy between 
Progress or one of its subsidiaries and one or more of its directors, officers or employees (other 
than any amendment that is immaterial or administrative in nature), or, except for normal increases 
in the ordinary course of business consistent with past practice, increase in any manner the 
compensation or h g e  benefits of any director, executive officer or other employee, or, except for 
nornial payments in the ordinary course of business consistent with past practice, and the award of 
annual bonuses on terns and conditions that are consistent with Section 5.07(g), pay any benefit 
not required by a n y  plan or airangement in effect as of the date of this Agreement; provided, 
however, that the foregoing shall not restrict Progress or its subsidiaries fkom (i) entering into or 
making available to newly hired officers and employees or to officers and employees in the context 
of promotions based on job performance or workplace requirements in the ordinary course of 
business consistent with past practice, plans, agreements, benefits and compensation arrangements 
(including incentive grants) that have, consistent with past practice, been made available to newly 
hired or promoted officers and employees, (ii) entering into severance agreements with, or 
adopting severance plans in the ordinary course of business consistent with past practice for, 
employees who are not executive officers in connection with terminations of employment of such 
employees, or (iii) entering into or amending collective bargaining agreements with existing 
collective bargaining representatives or newly certified bargaining units regarding mandatory 
subjects of bargaining under applicable law, in each case in a manner consistent with past practice 
to the extent pem7itted by law. 

(j) [Intentionally Reserved.1 

(1) Accounting. Progress shall not, nor shall it permit any of its subsidiaries to, make 
any changes in its accounting inethods materially affecting the reported consolidated assets, 
liabilities or results of operations of Progress, except as required by law or G A M .  

(1) Insurance. Progress shall, and shall cause its subsidiaries to, maintain with 
financially responsible insurance companies (or through self-insurance, consistent with past 
practice) insurance in such amounts and against such risks and losses as are customary for 
companies engaged in their respective businesses, to the extent available on commercially 
reasonable terms. 

(rn) Taxes. Except as could not reasonably be expected to have a material adverse 
effect on Progress, Progress shall not, nor shall it permit any of its subsidiaries-to, (i) se.ttle any 
claim, action or proceeding relating to Taxes or (ii) make any Tax election (this clause (m) being 
the sole provision of this Section 4.01 governing Tax matters). 
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(n) Release of Claims. Except as disclosed in Section 4.01(n) of the Progress 
Disclosure Letter and except with respect to any settlements or agreements with or before any 
Governmental Authorities ui the ordinary course of business, Progress shall not, and shall not 
permit any of its subsidiaries to, waive, release, assign, settle or compromise any claim, action or 
proceeding against Progress or any of its subsidiaries, other than waivers, releases, assignments, 
settlements or  compromises that (x) with respect to the payment of monetary damages, involvc 
only the payment of monetary damages (A) equal to or less than the amounts specifically reservcd 
with respect thereto on the balance sheet as of December 3 1, 2009 included in the Progress SEC 
Documents or (B) that do not exceed $15,000,000 individually or $50,000,000 in the aggregate 
during any consecutive twelve-month period, and (y) with respect to any non-monetary terms and 
conditions therein, impose or require actions that would not reasonably be expected individually or 
in the aggregatc to have a material adverse effect on Progress. 

(0) Contracts. Except as permitted by Section 4.01 (i), Progress shall not, nor shall it 
perniit any of its subsidiaries to, (i) enter into any Contract that would materially restrict, after the 
Effective Time, Duke and its subsidiaries (including the Surviving Corporation and its 
subsidiaries) with respect to engaging or competing in any line of business or in any geographic 
area or (ii) other than in the ordinary course of business, waive, release, or assign any material 
rights or claims under, or materially mod+ or terminate any Contract that is material to Progress 
and its subsidiaries, taken as a whole, (A) in any manner that is materially adverse to Progress or 
(B) which would prevent or materially delay the consummation of the Merger and the other 
transactions contemplated by this Agreement, it being understood and agreed that the restriction 
on material modifications and terminations in clause (ii)(A) shall not apply with respect to any 
Contract permitted to be entered into under clause (e), (f), (g), (h) or (n) of this Section 4.01. 

Section 4.02 Covenants of Duke. From and afier the date of this Agreement until the 
Effective Time, Duke covenants and agrees as to itself and its subsidiaries that (except as expressly 
contemplated or permitted by this Agreement, as set forth in Section 4.02 of the Duke Disclosure 
Letter, for transactions (other than those set forth in Scction 4.02(d) to the extent relating to the 
capital stock of Duke) solely involving Duke and one or more of its direct or indirect 
wholly-owned subsidiaries or between two or more direct or indirect wholly-owned subsidiaries of 
Duke, as required by law, or to the extent that Progress shall otherwise previously consent in 
writing, such consent not to be unreasonably withheld or delayed): 

(a) Ordinarv Course. Duke and each of its subsidiaries shall conduct their businesses 
in all material respects in the ordinary course of business consistent with past practice. Without 
limiting the generality of the foregoing, Duke and its subsidiaries shall use commercially 
reasonable efforts to preserve intact in all material respects their present business organizations, to 
maintain in effect all existing Permits and to timely submit renewal applications (as applicable), 
subject to prudent rnanagenient of workforce and business needs, to keep available the services of 
their key officers and employees, to maintain their assets and properties in good working order and 
condition, ordinary wear and tear excepted, to preserve their relationships with Governmental 
Authorities, customers and suppliers and others having significant business dealings with them 
and to comply in all material respects with all laws, orders and Permits of all Governmental 
Authorities applicable to them. 

(b) Charter Documents. Duke shall not amend or propose to amend its certificate of 
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incorporation other than in connection with the Duke Charter Amendment or, other than in a 
manner that would not nlaterially restrict the operation of its or their businesses, its by-laws or its 
subsidiaries’ certificates of incorporation or by-laws (or other comparable organizational 
documents). 

(c) Dividends. nuke shall not, nor shall it permit any of its subsidiaries to, 

(i) declare, set aside or pay any cfividends on or make other distributions in 
respect of any of its capital stock or share capital, except: 

(A) that, subject to Section 4.06 o f  this Agreement, Dike may continue 
the declaration and payment of regular quderly cash dividends on Duke Common 
Stock not to exceed $0.245 per slure for each quarterly dividend, with usual record 
and payment dates for such dividends in accordance with past dividend practice; 
provided, that Duke may increase its regular quarterly cash dividend to an amount 
not to exceed $0.25 commencing with the regular quarterly dividend that would he 
payable in 201 1 with respect to the second quarter of 20 1 1 (conesponding to the 
dividend paid on September 16,2010) and to an amount not to exceed $0.255 
commencing with the regular quarterly dividend that would be payable in 20 12 
with respect to the second quarter of 20 12 (it being Duke’s intention prior to the 
Effective Time to declare and pay those dividends permitted by this Section 
4.02(c)(i)(A) if and to the extent there are funds legally available therefor and such 
dividends may otherwise lawfully be declared and paid), and 

(B) for the declaration and payment of dividends by a direct or indirect 
wholly-owned subsidiary of Duke solely to its parent, or by a direct or indirect 
partially owned subsidiary oEDuke (provided, that Duke or a Duke subsidiary 
receives or is to receive its proportionate share of such dividend or distribution), 
and 

(C) 
with Section 4.06, 

for the declaration and payment of dividends necessary to comply 

(ii) split, combine, reclassify or take similar action with respect to any of its 
capital stock or share capital or issue or authorize or propose the issuance o f  any o’ther securities in 
respect of, in lieu of or in substitution for shares of its capital stock or comprised in its share 
capital, 

(iii) adopt a plan of complete or partial liquidation or resolutions providiug for 
or authorizing such liquidation or a dissolution, merger, consolidatioq. restructuring, 
recapitalization or other reorganization, 

(iv) 
directly or indirectly redeem, repurchase or otherwise acquire any shares of its capital stock or any 
Option with respect thereto except: 

except as disclosed in Section 4,02(c)(iv) of the Duke Disclosure Letter 

(A) 
capital, or 

in connection with intercompany purchases of capital stock or share 

i 
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(El) for the purpose of funding the Duke Employee Stock Option Plan or 
employee stock ownership or dividcnd reinvestment and stock purchase plans, or 

(v) bind Duke to any restriction not in existence on the date hereof on the 
payment by Duke of dividends and distributions on Duke Common Stock. 

(d) Share Issuances Duke shall not, nor shall it permit any of its subsidiaries to, issue, 
deliver or sell, or authorize or propose the issuance, delivery or sale of, any shares of its capital 
stock or any Option with respeci thereto (olher than (i) the issuance of Duke Common Stock upon 
the exercise of Duke Employee Stock Options outstanding as of the date hereof or issued after the 
date hereof in accordance with the terms of this Agreement in accordance with their terms, (ii) the 
issuance of Duke Common Stock in respect of Duke Phantom Stock Units, Duke Performance 
Shares and other equity compensation awards, excluding Duke Enlployee Stock Options, granted 
under the Duke Employee Stock Option Plans (“Other Duke Equity Awards”) outstanding as of 
the date hereof or issued after the date hereof in accordance with the terms of this Agreement in 
accordance with their terms, [iii) the issuance of Duke Employee Stock Options, Duke 
Performance Shares and the grant of Duke Phantom Stock [Jnits and Other Duke Equity Awards in 
accordance with their terms providing, in aggregate, up to an additional 6,000,000 shares of Duke 
Common Stock in any 12-month period following the date hereof, in amounts, at times and on 
terms and conditions in the ordinary course of business consistent with past practice, with each 
Duke Employee Stock Option countkg as 1/4 of a share of Duke Common Stock and Duke 
Performance Shares counted assuming the achievement of maximum performance level, in each 
case for the purposes of determining how many shares were granted during any such 12-monfli 
period; provided, however, that any Dulce Employee Stock Options, Duke Phantom Stock Units, 
Duke Performance Shares and Other Duke Equity Awards granted after the date of this Agreement 
shall be granted on terms pursuant to which such Duke Employee Stock Options, Duke Phantom 
Stock Units, Duke Performance Shares and Other Duke Equity Awards shall not vest on the 
Effective Time or otherwise in connection with the occurrence of the transactions contemplated 
hereby and that, notwithstanding any plan, program or arrangement to the contrary, any defmition 
of “good reason” or any similar concept of constructive termination relating to such awards shall 
be as defined in Section 4.02(d)(iii) of the Duke Disclosure Letter, (iv) thepro rata issuance by a 
subsidiary of its capital stock to its shareholders and (v) the issuance of shares of Duke Common 
Stock in connection with any employee benefit plan intended to satisfy the requirements of Section 
40 1 [a) of the Code in the ordinary course of business consistent with past practice), or modify or 
amend any right of any holder of Outstanding shares of its capital stock or any Option with respect 
thereto other than to give effect to Section 5.06. 

(e) Acquisitions: Capital Expenditures. Except for (x) acquisitions of, or capital 
expenditures relating to, the entities, assets and facilities identified in Section 4.02(e) of the Duke 
DiscIosure Letter, (y) expenditures of amounts set forth in Duke’s capital expenditure plan 
included in Section 4.02[e) of the Duke Disclosure Letter, and [z) capital expenditures (1) required 
by law or Governmental Authorities or (2) incurred in connection with the repair or replacement of 
facilities destroyed or damaged due to casualty or accident (whether or not covered by insurance), 
Duke shall not, nor shall it pennit any of its subsidiaries to, make any capital expenditures, or 
acquire or agrec to acquire (whether by merger, consolidation, purchasc or otherwise) any person 
or assets, if (A) the expected gross expenditures and commitments pursuant thereto (including the 
amount of any indebtedness and aniounts received for negative energy price risk management 

I 
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positions assumed) exceeds or may exceed $300,000,000 (no more than $150,000,000 of which 
may be for any acquisition or series of related acquisitions of any person, asset or property located 
outside of the United States), (B) any such acquisition or capital expenditure constitutes any line of 
business that is not conducted by Duke, its subsidiaries or the Duke Joint Ventures as of the date of 
this Agreement or extends any line of business of Duke, its subsidiaries or the Duke Joint Ventures 
into any geographic region outside of the contiiiental United States or Canada in which Duke, its 
subsidiaries or the Duke Joint Ventures do not conduct business as of the date of this Agreement, 
or (C) any such acquisition or capital expenditure is reasonably likely, individually or in the 
aggregate, to materially delay the satisfaction of the conditioiis set forth in Section 6.02(d) or 
Section 6.03(d) or prevent the satisfaction of such conditions. 

( f )  Dispositions. Except for (x) dispositions set forth in Section 4.02(f) of  the Duke 
Disclosure Letter, (y) dispositions of obsolete equipment or assets or dispositions of assets being 
replaced, in cach case in the ordinary course of business consistent with past practice, and (2) 
dispositions by Duke or its subsidiaries of its assets in accordance with the terms orrestructuring 
and divestiture plans mandated or approved by applicable local or state regulatory agencies, Duke 
shall not, nor shall it pennit any of its subsidiaries to, sell, lease, grant any security interest in or 
otherwise dispose of or encumber any of its assets or properties if (A) the aggregate value o f  all 
such dispositions exceeds or may exceed $300,000,000 (no inorc than $1 50,000,000 of which may 
be for any disposition or series of related dispositions of any person, asset or property located 
outside the United States). For the purposes of this Section 4.02(f), the value of any disposition or 
series of related dispositions shall mean the greater of (i) the book value or (ii) the sales price, In 
each case of the person, asset or property which is the subject of such disposition and, in each case, 
together with the indebtedness and amounts paid for negative energy price risk management 
positions transferred by Duke or its subsidiaries in connection with such disposition 

(g) Indebtedness. Except as disclosed in Section 4.02(g) of rhe Duke Disclosure Letter, 
Duke shall not, nor shall it permit any of its subsidiaries to, (A) incur or guarantee any 
indebtedness or enter into any “keep well“ or other agreenient to maintain any financial condition 
of another person or enter into any arrangement having the economic effect of any of the foregoing 
(including any capital leases, “synthetic” leases or conditional sale or other title retention 
agrecments) other than (i) short-term indebtedness incurred in the ordinary course of business, (ii) 
letters of credit obtained in the ordinary course of business, (iii) borrowings under Duke’s or its 
subsidiaries’ existing credit facilities [or replacement facilities permitted by this Section 4.02(g)) 
but only to the extent the commercial paper market is unavailable to Duke upon reasonable terms 
and conditions, and as to which borrowings Duke agrees to nouy Progress promptly following the 
consummatian thereof, (iv) indebtedness incurred in connection wilh the refunding or refinancing 
of existing indebtedness (x) at maturity or upon final mandatory redemption (without the need for 
the occurrence of any special event) or (y) at a lower cost of h d s ,  (v) indebtedness incurred to 
finance acquisitions permitted pursuant to Section 4.02(e) or indebtedness assunied pursuant 
thereto, (vi) other indebtedness in an aggregate principal arnmnt not to exceed $5OO,OOO,Q00 
outstanding at any time, (vii) guarantees or other credit support issued pursuant to energy price risk 
management or marketing positions established prior to the date of this Agreement, (viii) in 
addition to the guarantees or other credit support contemplated by subsection (A)(vii) of this 
Section 4.02(g), additional guarantees or otlier credit support issued in connection with energy 
price risk management or marketing activities in the ordinary course of business and (ix) 
indebtedness owed to any direct or indirect wholly-owned subsidiary of Duke, or, in the case of a 
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subsidiary of Duke, to Duke or (B) make any loans or advances to any other person, other than (i) 
in h e  ordinary course of business consistent with past pxactice, (ii) to any direct or indirect 
wholly-owned subsidiary of Duke, or, in the case of a subsidiary of Duke, to Duke or (iii) as 
required puIsuant to any obligation in effect as of the date of this Agreement. 

(h) Marketing of Enerw: Energy Price Risk Manamment. Except as disclosed in 
Section 4.02(h) of the Duke Disclosure Letter, Duke shall not, nor shall it permit any of its 
subsidiaries to, (i) pernit any material change in policies governing or otherwise relating to energy 
price risk management or marketing of energy other than as a result of acquisitions or capital 
expenditures permitted pursuant to Section 4.02(e) or (ii) enter into any physical commodity 
transactions, exchange -traded futures and options transactions, over-the-counter transactions and 
derivatives thereof or similar transactions other than as permitted by the Duke Risk Management 
Guidelines. 

(i) Employee Benefits Except as required by law, or the terms of any collective 
bargaining agreement or any Duke Employee Benefit Plan, or as disclosed in Section 4.02(i) of the 
Duke Disclosure Letter or as otherwise expressly permitted by this Agreement, Duke shall not, nor 
shall it permit any of its subsidiaries to, enter into, adopt, amend or terminate any Duke Employee 
Benefit Plan, or other agreement, arrangement, plan or policy between Duke or one of its 
subsidiaries and one or more of its directors, officers or employees (other than any amendment that 
is immaterial or adininistTative in nature), or, except for normal increases in the ordinary course of 
business consistent with past practice, increase in any manner the compensation or fringe benefits 
of any director, executive officer or other employee, or, except for normal payments in the 
ordinary course of business consistent with past practice, and the award of annual bonuses on the 
terms and conditions set for!& in Section 4.02(i) ofthe Duke Disclosure Letter, pay any benefit not 
required by any plan or arrangement in effecr: as of the date of this Agreement; provided, however, 
that the foregoing shall not restrict Duke or its subsidiaries fiom (i) entering into or making 
available to newly hired officers and employees or to officers and employees in the context of 
promotions based on job performance or workplace requirements in the ordinary course of 
business consistent with past practice, plans, agreements, benefits and compensation arrangements 
(including incentive grants) that have, consistent with past.practice, been made available to newly 
hired or promoted officers and employees, (ii) entering into severance agreements with, or 
adopting severance plans in the ordinary course of business consistent with past practice for, 
employees who are not executive officers in connection with terminations of employment of such 
employees, or (iii) entering into or amending collective bargaining agreements with existing 
collective bargaining representatives or newly certified bargaining units regarding mandatory 
subjects of bargaining under applicable law, in each case in a manner consistent with past practice 
to the extent permitted by law. 

(j) LIntentionallv Reserved.] 

(k) Accounting. Duke shall not, nor shall it permit any of its subsidiaries to, make any 
changes in its accounting methods materially affecting the reported consolidated assets, liabilities 
or results of operations of Duke, except as required by law or GAAP. 

(1) Insurance. Duke shall, and shall cause its subsidiaries to, maintain with Einancially 
responsible insurance companies (or through self-insurance, consistent with past practice) 
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insurance in such amounts and against such risks and losses as are customary for companies 
engaged in their respective businesses to the extent available on commercially reasonable terms. 

(m) Taxes. Except as could not reasonably be expected to have a material adverse 
effect on Duke, Duke shall not, nor shall it permit any of its subsidiaries to, (i) settle any claim, 
action or proceeding relating to Taxcs or (ii) make any Tax election (this clause (m) being the sole 
provision o-fthis Section 4.02 governing Tax matters). 

(n) Release of Claims. Except as disclosed in Section 4.02(n) of the Duke Disclosure 
Letter and. except with respect to any settlements or agreements with or before any Governmental 
Authorities in the ordinary course of business, Duke shall not, and shall not permit any of its 
subsidiaries to, waive, release, assign, scttle or compromise any claim, action or proceeding 
against Duke or any of its subsidiaries, other than waivers, releases, assignments, settlements or 
compromises that (x) with respect to the payment of monetary damages, involve only the payment 
of monetary damages (A) equal to or less than the amounts specifically reserved with respect 
thereto on the balance sheet as of December 3 1,2009 included in the Duke SEC Documents or (B) 
that do not exceed $30,000,000 individually or $100,000,000 in the aggregate during any 
consecutive twelve-month period, and (y) with respect to any non-monetary terms and conditions 
therein, impose or require actions that would not reasonably be expected individually or in the 
aggregate to havc a material adverse effect on Duke. 

(0) Contracts. Except as permitted by Section 4.02(i), Duke shall not, nor shall it 
permit any of its subsidiaries to, (i) enter into any Contract that would materially restrict, after the 
Effective Time, Duke and its subsidiaries (including the Sarviving Corporation and its 
subsidiaries) with respect to engaging or competing in any line of business or in any geographic 
area or (ii) waive, release, or assign any material rights or claims under, or materially modify or 
terminate any Contract that is material to Duke and its subsidiaries, taken as a whole, (A) in any 
manner that is materially adverse to Duke or (B) which would prevent or materially delay the 
consunm~ation of the Merger and the other transactions contemplated by this Agreement, it being 
understood and agreed that the restriction on material modifications and terminations in clause 
(ii)(A) shall not apply with respect to any Contract permitted to be entered into under clause (e), (0, 
(g), (11) or (R) of this Section 4.02. 

Section 4.03 No Solicitation by Promess. (a) Except as expressly permitted by this 
Section 4.03, Progress shall not, nor shall it pernit any of its subsidiaries to, nor shall it authorize 
or permit any of its directors; officers or employees to, and shall use its reasonable best efforts to 
causc any investment banker, financial advisor, attorney, accountant or other representative 
retained by it or any of its subsidiaries not to, directly or indirectly, (i) solicit, initiate or knowingly 
encourage (including by way offUrnishing information), or take any other action designed to 
facilitate, any inquiries or the making of any proposal that constitutes a Progress Takeover 
Proposal or (ii) participate Fn any negotiations or substantive discussions regarding any Progress 
Takeover Proposal; provided, however, that if, at any time prior to receipt of the Progress 
Shareholder Approval (the “Progress Aoplicable Period”), the Board of Directors of Progress 
determines in good faith, after consultation with its legal and financial advisors, that a Progress 
Takeover Proposal that did not result from a breach (other than in immaterial respects) of this 
Section 4.03(a) is, or is reasonably likely to result in, a Progress Superior Proposal (as defined in 
Section 4.03(b)), and subject to providing prior written notice of its decision to take such action to 
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Duke and compliance with Section 4.03(c), Progress may (x) furnish information with respect to 
and provide access to the properties, books and records o€Progress and its subsidiaries to the 
person making such proposal (and its representatives) pursuant to a customary confidentiality 
agreement containing terms no less favorable to Progress with respect to confidentiality than those 
set forth in the Confidentiality Agreement (the “Confidentiality Ameement”) dated July 29, 2010, 
between Duke and Progress (provided, that such confidentiality agreement shall not in any way 
restrict Progress from complying with its disclosure obligations under this Agreement, including 
with respect to such proposal) and (y) participate in discussions or negotiations regarding such 
proposal. Progress, its subsidiaries and their representatives immediately shall cease and cause to 
be terminated any existing activities, discussions or negotiations with any parties with respect to 
any Progress Takeover Proposal. For purposes of this Agreement, “Prom-ess Takeover ProDosai” 
ineans any bona fide inquiry, proposal or offer ftom any person relating to (i) any direct or indirect 
acquisition or purchase of a business that constitutes 20% or more of the net revenues, net income 
or the assets (including equity securities) of Progress and its subsidiaries, taken as a whole (a 
“Promess Material Business”), (ii) any direct or indirect acquisition or purchase of 20% or more of 
any class of voting securities of Progress or any subsidiary of Progress owning, operating or 
controlling a Progress Material Business, (iii) any tender offer or exchange offer that if 
consummated would result in any person beneficially owning 20% or more of any class of voting 
securities of Progress, or (iv) any merger, consolidation, business combination, recapitalization, 
liquidation, dissolution or similar transaction involving Progress or any subsidiary of Progress 
owning, operating or controlling a Progress Material Business, in each case other than the 
transactions contemplated by th s  Agreement. Notwithstanding the foregoing and provided that 
Progress has otherwise complied with this Section 4.03(a), nothing in this Section 4.03(a) shall 
prohibit Progress or its directors, officers, employees, representatives or agents from contacting in 
writing any person who has made a Progress Takeover Proposal after the date of this Agreement 
solely to request the clarification of the terms and conditions thereof to the extent necessary to 
permit it to determine whether the Progress Takeover Proposal is, or is reasonably likely to result 
in, a Progress Superior Proposal. 

(b) Except as contemplated by this Section 4.03, neither the Board of Directors of 
Progress nor any committee thereof shall (A) withdraw or modify, or propose publicly to withdraw 
or modify, in a manner adverse to Duke, the approval or recommendation to Progress’s 
shareholders by such Board of Directors or such committee of this Agreement or the Merger, (B) 
approve or recommend, or propose publicly to approve or recommend, any Progress Takeover 
Proposal, or ( C )  cause Progress to enter into any letter of intent, agreement in principle, acquisition 
agreement or other similar agreement (each, a ‘‘ProRress Acquisition Ameement”) related to any 
Progress Takeover Proposal. Notwithstanding the foregoing: 

(i) in response to a Progess Takeover Proposal that did not result from a 
breach (other than in immaterial respects) of Section 4.03(a), during the Progress Applicable 
Period, the Board of Directors ofprogress may, if it determines in good faith, after consulting with 
outside counsel, that the failure to take such action would be reasonably &ely to result in a breach 
of the Board of Directors’ fiduciary obligations under applicable law, (A) withdraw or modify, or 
propose publicly to withdraw or modify, the approval or recommendation by such Board of 
Directors or any committee thereof of this Agreement or the Merger, (€3) approve or recommcnd, 
or propose to approve or recommend, any Progress Superior Proposal, or (C) terminate this 
Agreement pursuant to Section 7.01(d), but only after (1) in the case of each of clauses (B) or (C), 

i 
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such Board of Directors has determined in good faith that such Progress Takeover Proposal 
constitutes a Progress Superior Proposal, and (2) in the case of clause (C), (r) Progress has notified 
Duke in writing of the determination that such Progress Takeover Proposal constitutes a Progress 
Superior Proposal and (11) at least five business days following receipt by Duke of such notice, the 
Board of Directors of Progress has determined that mch Progress Superior Proposal remains a 
Progress Superior Proposal; provided, however, that in the event that any such Progress Takcover 
Proposal is thereafter modified by the person making such Progress Takeover Proposal and the 
Board of Directors determines pursuant to clause (C) to terminate this Agreement pursuant to 
Section 7,01(d), Progress shall again comply with clauses (I) and (II) of this paragraph (b)(i) 
except that the five business-day period shall be reduced to two business days; and 

(ii) in circumstances other than in response to a Progress Takeover Proposal as 
provided in Section 4.03(b)(i), during the Progress Applicable Period, the Board of Directors of 
Progress may, if it determines in good faith, after consulting with outside counsel, that the failure 
to take such action would be reasonably likely to result in a breach of the Board of Directors’ 
fiduciary obligations under applicable law, withdraw or modify, or propose publicly to withdraw 
0.r modify, the approval or recommendation by such Board of Directors or any comxnittee thereof 
of this Agreement or the Merger, but only after (1) Progess has notified Duke in writing that the 
Board of Directors of Progress is prepared to make Lhe determination set forth in this clause (ii) 
setting forth the reasons therefor in reasonable detail, (2) for a period of five business days 
following Duke’s receipt of the notice set forth in clause (1) of this sentence (or, if the period from 
the time of receipt by Duke of such ;lotice to the Progress Shareholders Meeting shall be less than 
five business days, For such lesser period), Progress negotiates with Dulce in good faith to make 
such adjustments to the terms and conditions of this Agreement, the Merger and the other 
transactions contempIatcd hereby as would enable the Progress Board of Directors to proceed with 
its recommendation of this Agreement and the Merger and.(3) at the end of such five-business day 
period (or such lesser period, as the case may be, in accordance with this clause (ii)) the Board of 
Directors of Progress maintains its determination described in this clause (ii) (after taking into 
account Duke’s proposed adjustments, if any, to the terms and conditions of this Agreement, the 
Merger and the other transactions contemplated hereby). 

For purposes o f  this Agreement, “Prowess Superior Proposal” means any written Progress 
Takeover Proposal that the Board o f  Directors of Progress determines in good faith (after 
consultation with a financial advisor of nationally recognized reputation) to be more favorable 
(taking into account (i) all financial and strategic cousiderations, including relevant legal, financial, 
regulatory and other aspects of such Progress Takeover Proposal and the Merger and the other 
transactions contemplated by this Agreement deemed relevant by the Board of Directors, (5) the 
identity of the third party making such Progress Takeover Proposal, and (iii) the conditions and 
prospects for completion of such Progress Takeover Proposal) to Progress’s shzreholders than the 
Merger and the other transactions contemplated by this Agreement (taking into account ali of the 
ternis of any proposal by Duke to amend or m o d e  the terms of the Merger and the other 
transactions contemplated by this Agreement), except that (x) the references to “20%” in clauses 
(i), (ii) and (iii) of the definition of “Progress Takeover Proposal” in Section 4.03(a) shall each be 
deemed to be a reference to “50%”, (y) a “Progress Takeover Proposal” shall only be deemed to 
refer to a transaction involving Progress, and not any of its subsidiaries or Progress Material 
Businesses alone, and (2) the references to “or any subsidiary of Progress owning, operating or 
controlling a Progress Material Business” in clauses (ii) and (iv) shall be deemed to be deleted. 
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(c) In addition to the obligations of Progress set forth in paragraphs (a) and (b) of this 
Section 4.03, Progress shall as promptly as practicablc advise Duke, orally and in writing, of any 
Progress Takeover Proposal or of any request for information relating to any Progress Takeover 
Proposal (and in any case within 48 hours of such requcst or the receipt of such Progress Takeover 
Proposal), the priiicipal term and conditions of such request or Progress Takeover Proposal and 
the identity of the person making such request or Progress Takeover Proposal, Progress shall keep 
Duke informed in all material respects of the status and details (including amendments or proposed 
amendments) of amy such request or Progress Takeover Proposal. Contemporaneously with any 
termination by Progress of this Agreement pursuant to Section 7.01(b)(i), Progress shall provide 
Duke with a written verification that it has complied with its obligations pursuant to this Section 
4.03(c) (other than noncompliance which is immaterial). 8 

(d) Nothing contained in this Agreement shall prohibit Progress or its Board of 
Directors or any committee thereof from (i) taking and disclosing to its shareholders a position 
Contemplated by Rule 14e-2(a) promulgated under the Exchange Act or from making any 
disclosure to Progress’s shareholders if, in the good faith judgment of the Board of Directors of 
Progress, after consultation with outside counsel, failure so to disclose would be inconsistent with 
its or Progress’s obligations under applicable law or (ii) taking actions permitted by Section 
4.01(f). 

Section 4.04 No Solicitation bv Duke. (a) Except as expressly permitted by this Section 
4.04, Duke shall not, nor shallit perm3 any of its subsidiaries to, nor shall it authorize or permit 
any of its directors, officers or employees to, and shall use its reasonable best efforts to cause any 
investment banker, financial advisor, attorney, accountant or other representative retained by it or 
any of its subsidiaries not to, directly or indirectly, (i) solicit, initiate or knowingly encourage 
(including by way of furnishing information), or take any other action designed to facilitate, any 
inquiries or the making of any proposal that constitutes a Duke Talceover Proposal 01 (ii} 
participate in any negotiations or substantive discussions regarding any Duke Takeover Proposal; 
provided, however, that if, at any time prior to receipt of the Duke Shareholder Approval (the 
“Duke Applicable Period’), the Board of Directors of Duke determines in good faith, after 
consultation with its legal and financial advisors, that a Duke Takeover Proposal that did not result 
from a breach (other than in immaterial respects) of this Section 4.04(a) is, or is reasonably likely 
to result in, a Duke Superior Proposal (as defined in Sectinn 4.04@)), and subject to providing 
prior written notice of its decision to take such action to Progress and compliance with Section 
4.04(c), Duke may (XI fimish information with respect to and provide access to the properties, 
books and records of Duke and its subsidiaries to the person making such proposal (and its 
representatives) pursuant to a customary confidentiality agreement containing terms no less 
favorable to Duke with respect to corlfidentiality than those set forth in the Confidentiality 
Agreement (provided, that such confdentiality agreement shall not in any way restrict Duke Gorn 
complying with its disclosure obligations under this Agreement, including with respect to such 
proposal) and (y) participate in discussions or negotiations regarding such proposal. Duke, its 
subsidiaries and their representatives immediately shall cease and cause to be terminated any 
existing activities, discussions or negotiations with any parties with respect to any Duke Takeover 
Proposal. For purposes of this Agreement, “Duke Takeover Proposal” means any bona fide 
inquiry, proposal or offer from any person relating to (i) any direct or indirect acquisition or 
purchase of a business that constitutes 20% or more of the net revenues, net income or the assets 
(including equity securities) of Duke and its subsidiaries, taken as a whole (a “Duke Material 
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Business”), (ii) any direct or indirect acquisition or purchase of 20% or more of any class of voting 
securities of Duke or any subsidiary of Duke owning, operating or controlling a Duke Material 
Business, (iii) any tender offer or exchange offer that if consunmated would result in any person 
beneficially owning 20% or more of any class of voting securities of Duke, or (iv) any merger, 
consolidation, business combination, recapitalization, liquidation, dissolution or similar 
transaction involving Duke or any subsidiary of Duke owning, operating or controlling a Duke 
Material Business, in each case other than tlie transactions contemplated by thrs Agreemcnt. 
Notwithstanding the foregoing and provided that Duke has otherwise complied with this Section 
4.04(a), nothing in this Section 4 04(a) shall prohibit Duke or its directors, officers, employees, 
representativcs or agents from contacting iii writing any person who has made a Duke Takeover 
Proposal after the date of this Agreement solely to request the clarification of the terms and 
conditions thereof to the extent necessary to permit it to determine whether the Duke Takeover 
Proposal is, or is reasonably likely to result in, a Duke Superior Proposal. 

(b) Except as contemplated by this Section 4.04, neither the Board of Directors of 
Duke nor any committee thereof shall (A) withdraw or modify, or propose publicly to withdraw or 
modify, in a manner adverse to Progress, the approval or rccomendation to Duke’s shareholders 
by such Board of Directors or such committee of the Duke Share Issuance or Duke Charter 
Amendment, (B) approve or recommend, or propose publicly to approve or recommend, any Duke 
Takeover Proposal, or (C) cause Duke to enter into any letter of intent, agreement in principle, 
acquisition agreement or other similar agreement (each, a “Duke Acquisition Aseement”) related 
to any Duke Takeover Proposal. Notwithstanding the foregoing: 

(i) in response to a Duke Takeover Proposal that did not result Gam a breach 
(other than in immaterial respects) of Section 4.04(a), during the Duke Applicable Period, the 
Board of Directors of Duke may, if it determines in good faith, after consulting with outside 
counsel, that the failure to lake such action would be reasonably likely to result in a breach of the 
Board of Directors’ fiduciary obligations under applicable law, (A) withdraw or modify, or 
propose publicly to withdraw or modify, the approval or recommendation by such Board of 
Directors or any committee thereof of the Duke Share Issuance or Duke Charter Amendment, (B) 
approve or recornmeiid, or propose to approve or recommend, any Duke Superior Proposal, or (C) 
terminate this Agreement pursuant to Section 7.01(f), but only after (1) in the case of each of 
clauses (B) or (C), such Board of Directors has determined in good faith that such Duke Takeover 
Proposal constitutes a Duke Superior Proposal, and (2) in the case of clause (C), (I) Duke has 
notified Progress in writing of the determination that such Duke Takeover Proposal constihites a 
Duke Superior Proposal and (11) at least five business days following receipt by Progress of such 
notice, the Board of Directors of Duke has determined that such Duke Superior Proposal remains a 
Dike Superior Proposal; provided, however, that in the event that any such Duke Takeover 
Proposal is thereafter modified by the person making such Duke Takeover Proposal and the Board 
of Directors determines pursuant to clause (C) to terminate this Agreement pursuant to Section 
7.01 ( f ) ,  Duke shall again comply with ciauses (I) and (11) of this paragraph (b)(i) except that the 
five business-day period shall be reduced to two business days; and 

(ii) in circumstances other than in response to a Duke Takeover Proposal as 
provided in Section 4.04(b)(i), during the Duke Applicable Period, the Board of Directors of Duke 
may, if it determines in good faith, after consulting with outside counsel, that the failure to take 
such action would be reasonably likely to result in a breach of the Board of Directors’ fiduciary 
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obligations under applicable law, withdraw or modi&, or propose publicly to withdraw 01 modify, 
the approval or reconmendation by such Board of DirectoIs or any committee thereof of the Duke 
Share Issuance or Duke Charter Amendment, but only after (1) Duke has notified Progress in 
writing that the Board of Directors of Duke is prepared to make the deteImination set forth in this 
clause (ii) setting forth the reasons therefor in reasonable detail, (2) for a period of five business 
days following Progress’s receipt of the notice set forth in clause (1) of this sentence (or, if the 
period from the time of receipt by Progress of such notice to the Duke Shareholders Meeting shall 
he less than five business days, for such lesser period), Duke negotiates with Progress in good faith 
to make such adjustments to the terms and conditions of this Agreement, the Merger and the other 
transactions contemplated hereby as would enable the Duke Board of Directors to proceed with its 
recommendation of the Duke Share Issuance and the Duke Charter Amendment and (3) at the end 
of such five-business day period (or such lesser period, as the case may be, in accordance with this 
cIause (ii)) the Board of Directors of Duke maintains its determination described in this clause (ii) 
(after taking into account Progress’s proposed adjustments, if any, to the terms and conditions of 
this Agreement, the Merger and the other transactions contemplated hereby). 

For purposes of this Agreement, a “Duke Superior Proposal” means any written Duke 
Takeover Proposal that the Board of Directors of Duke determines in good faith (after consultation 
with a financial advisor of nationally recognized rcputation) to be more €avorable (taking into 
account (i) all financial and strategic considerations, including relevant legal, fmancial, regulatory 
and other aspects of such Duke Takeover Proposal and the Merger and the other transactions 
coiitemplatcd by this Agreement deemed relevant by the Board of Directors, (ii) the identity of the 
third party making such Duke Takeover Proposal, and (iii) the conditions and prospects for 
completion of  such Duke Takeover Proposal) to Duke’s shareholdcrs than the Merger and the 
other transactions contemplated by this Agreement (taking into account all ofthe terms of any 
proposal by Progress to amend or modify the terms of the Merger and the other transactions 
contemplated by this Agreement), except that (x) the references to “20%’ in clauses (i), (ii) and 
(iii) of the definition of “Duke Takeover Proposal” in Section 4.04(a) shall each be deemed to be a 
reference to “50%”, (y) a “Duke Takeover Proposal” shall only be deemed to refer to a transaction 
involving Duke, and not any of its subsidiaries or Duke Material Busincsses alone, and (2) the 
references to “or any subsidiary of Duke owning, operating or controlling a Duke Material 
Business” in clauses (ii) and (iv) shall be deemed to be deleted. 

(c) In addition to the obligations of Duke set forth in paragiaphs (a) and (b) of this 
Section 4.04, Dukc shall as promptly as practicable advise Progress, orally and in writing, of any 
Duke Takeover Proposal or of any request for information relating to any Duke Takeover ProposaI 
(and in any case within 48 hours of such request or the receipt of such Duke Takeover Proposal), 
the principal terms and conditions of such request or Duke Takeover Proposal and the identity of 
the person making such request or Duke Takeover Proposal. Duke shall keep Progress informed in 
all material respects of the status and details (including amendments or proposed amendments) of 
any such request or Duke Takeover Proposal. ConternporaneousIy with any ternhation by Duke 
of this Agreement pursuant to Section 7.01(b)(i), Duke shall provide Progress with a written 
verification that it has complied with its obligations pursuant to this Section 4.04(c) (other than 
noncompliance wlich is immaterial). 

(d) Nothing contained in this Agreement shall prohibit Duke or its Board of Directors 
or any committee thereof from (i) taking and disclosing to its shareholders a position contemplated 

i 
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by Rule 14e-2(a) promulgated under the Exchange Act or &om making any disclosure to Duke’s 
shareholders if, in the good faith judgment of the Board of Directors of Duke, after consultation 
with outside counsel, failure so to disclose would be incoqistent with its or Duke’s obligations 
under applicable law or (ii) taking actions permitted by Section 4.02(f). 

Section 4.05 Other Actions. Each of Progress and Duke shall use its reasonable best 
efforts not to, and shall use its reasonable best efforts not to permit any of its respective 
subsidiaries to, take any action that would, or that could reasonably be expected to, result in (i) any 
of the representations and warranties of such party set forth in this Agreement that is qualified as to 
materiality or material adveIse effect becoining untrue, (ii) any of such representations and 
warranties that is not so qualified becoming untrue in any material respect, or (iii) any condition to 
the Merger set forth in Article VI not being satisfied. 

Section 4.06 Coordination of Dividends. From the date of this Agreement until the 
Effective Time, Duke and Progress shall coordinate with each other regarding the declaration and 
payment of  dividends in respect of the shares of Progress Common Stock and Duke Common 
Stock and the record dates and payment dates relating thereto, it being the intention of Progress 
and Duke that no holder of Progress Common Stock or Duke Common Stock shall receive two 
dividends, or fail to receive one dividend, for any single calendar quarter with respect to its shares 
of Progress Common Stock or Duke Common Stock (including Duke Common Stock issued in 
connection with the Merger), as the case may be, In furtherance o f  and witliout limiting the 
generality ofthe foregoing, if at the time that Progress would otherwise declare a regular quarterly 
cash dividend pursuant to Section 4.0 l(c)(i)(A) the parties expect the Closing Date to occur during 
the period of time f?om and after the record date for such Progress dividend and prior to the record 
date for the next subsequent regular quarterly cash hvidend of Duke, the parties shall coordinate to 
reduce the amount of such Progress dividend to an amounf reasonably calculated to effectuate the 
intent of the parties described iu the first sentence of tlm Section 4.06. In the event (a) the Closing 
Date would, in the absence of this Section 4.06, occur afier the record date for the last regular 
quarterly cash dividend of ProgIess prior to the Closing Date and prior Lo the record date for the 
next subsequent regular quarterly cash dividcnd of Duke and (b) such last recent Progress regular 
quarterly cash dividend occurring prior to the Closing shall not have been reduced as contemplated 
by the preceding sentence, Duke shall be permitted to (i) declare and pay a special dividend to 
Duke stockholders immediately prior to the Closing in an amount reasonably ‘calculated to 
effectuate the intent of the parties described in the first sentence of this Section 4.06 or (ii) subject 
to the prior written consent of Progress (which consent shall not be unreasonably withheld), 
postpone the Closing to a date no later than one business day after the record date for the next 
succeeding regular quarterly cash dividend of Duke (in which event Progress shall be permitted to 
declare and pay a special dividend immediately prior to the Closing in an amount reasonably 
calculated to effectuate the intent of the parties described in the first sentence of this Section 4.06, 
and neither party shall be entitled to terminate this Agreement pursuant to Section 7.01(b)(i) 
during the period of such postponement). 
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ARTICLE V 

ADDITIONAL AGREEMENTS 

Section 5.01 Preparalion of h e  Foiin S-4 and the Joint Proxv Staterncnt: Sharcholders 
Meetings. (a) As soon as practicable following the date of this Agreement, Progress and Duke 
shall prepare and file with the SEC the Joint Proxy Statement and Duke shall prepare and file with 
the SEC the Form S-4, in which the Joint Proxy Statement will be included. The Joint Proxy 
Statement and Form S-4 shall comply as io form in all rnatcrial respects with the applicable 
provisions of the Securities Act and the Exchange Act and the rules and regulations thereunder. 
Duke shall use its reasonable best efforts, and Progress will reasonably cooperate with Duke in 
such efforts, to have the Form S-4 declared effective under the Securities Act as promptly as 
practicable after such filing and to keep the Form S-4 effective as long as necessary to consummate 
the Merger and other transactions contcmplated hereby. Progress will use its reasonable best 
efforts to cause the Joint Proxy Statement to be mailed to Progress’s shareholders, and Duke will 
use its reasonable best efforts to cause the Joint Proxy Statement to be mailed to Duke’s 
shareholders, in each case as promptly as practicable after the Fonn S-4 is declared effective under 
the Securities Act. Duke shall also take any action required to be taken by it under any applicable 
state or provincial securities laws in connection with the issuance of Duke Common Stock in the 
Merger and each party shall furnish all information concerning itself and its shareholders as may 
be reasonably requested in connection with any such action. Each party will advise the others, 
prornpt!y-after it receives notice thereof, of die time when the Form S-4 has become effective or 
any supplement or amendment has been filed, the issuance of any stop order, the suspension of the 
qualification of the Duke Common Stock issuable in connection with the Merger for offering or 
sale in any jurisdiction, or any request by the SEC for amendment of the Joint Proxy Statement or 
the Form S-4 or conunents thereon and responses thereto or requests by the SEC for additional 
information. Ifprior to the Effective Time any event occurs with respect to Progress, Duke or any 
subsidiary of Progress or Duke, respectively, or any change occurs with respect to infomation 
supplied by or on behalf of Progress or Duke, respectively, for inclusion in the Joint Proxy 
Statement or the Form S-4 that, in each case, is required to be described in an amendment of, or a 
supplement to, the Joint Proxy Statement or the Form S-4, Progress or Duke, as applicable, shall 
promptIy notify the other of such event, and Progress or Duke, as applicable, shall cooperate with 
the other in the prompt filing with the SEC of any necessary amendment or supplement to the Joint 
Proxy Statement and the Form 5-4 and, as required by law, in disseminating the information 
contained in such amendment or supplement to Progress’s shareholders and to Duke’s 
shareholders; provided that no amendment or supplement to the Joint Proxy Statement or the Form 
S-4 shall be tiled by either party, and no material correspondence with the SEC shall be made by 
either party, without providing the other party a reasonable opportunity to review and comment 
thereon. 

@) Progress shall, as soon as reasonably practibable following the date of this 
Agreement, duly call, give notice of, convene and hold a meeting of its shareholders (the “ProRress 
Shareholders Meeting”) for the purpose of obtaining the Progress Shareholder Approval and any 
other matters required under applicable law to be considered at the Progress Shareholders Meeting. 
Without limiting the generality ofthe foregoing, Progress agees that unless this Agreement is 
terminated pursuant to Section 7.01, its obligations pursuant to the frrst sentence of this Section 
5.01(b) shall not be affected by (i) the commencement, public proposal, public disclosure or 

i 
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comiunicalion to Progress of any Progress Takeover Proposal, (ii) the withdrawal or modification 
by the Board of Directors of Progress of its approval or recommendation to Progress’s 
shareholders of this Agreement, the Merger or the other transactions contemplated hereby, or (iii) 
the approval or reconmendation of any Progress Superior Proposal. Notwithstanding any of the 
events set forth in clauses (i), (ii) and (iii) of the immediately preceding sentence, in the event 
Progress fi~lfills its obligations pursuant to this Section S.Ol(b) and the Progress Shareholder 
Approval is not obtained at the Progress Shareholders Meeting, Duke shall not thereafter have the 
right to terminate this Agreement pursuant to Sections 7.01(h)(i) as a result of the Board of 
Directors of Progress (or any cornmiltee thereof) having, pursuant to Section 4.03(b)(ii), 
withdraw1 or modified, or proposed publicly to withdraw or modify, the approval or 
recommendation by such Board of Directors of this Agreement or the Merger; provided Duke shall 
retain all other rights to terminate this Agreement set forth in Section 7 01. 

(c) Duke shall, as soon as reasonably practicable following the date of this Agreemen& 
duly call, give notice of, convene and hold a meeting of its shareholders (lhe “Duke Shareholders 
Meeting”) for the purpose of obtaining the Duke Shareholder Approval and any olher matters 
required under applicable law to be considered at the Duke Shareholders Meeting. Without 
limiting the generality of the foregoing, Duke agrees that unless this Agreement is terminated 
pursuant to Section 7.01, its obligations pursuant to the first sentence of his Section 5.01(c) shall 
not be affected by (i) the comiencement, public proposal, public disclosure or communication to 
Duke of any Duke Takeover Proposal, (ii) the withdrawal or modification by the Board of 
Directors o f  Duke of its approval or recommendation to Duke’s shareholders of the Duke Share 
Issuance and the Duke Charter Amendment, or (iii) the approval or recommendation of any Duke 
Superior Proposal Notwithstanding any of the events set forth in clauses (i), (ii) and (iii) of the 
immediately preceding sentence, in the event Duke filfills its obligations pursuant to this Section 
5.01(c) and the Duke Shareholder Approval is not obtained at the Duke Shareholders Meetig, 
Progress shall not thereafter have the right to terminate this Agreement pursuant to Section 
7.01(g)(i) as a result of the Board of Directors of Duke (or any committee thereof) having, 
pursuant to Section 4.04(b)(ii), withdrawn or modified, or proposed publicly to withdraw or 
modi@, the approval or recommendation by such Board of Directors of this Agreement or the 
Duke Merger; provided Progress shall retain all other rights to terminate this Agreement set forth 
in Section 7.0 1. 

Subject to receipt of the Duke Shareholder Approval, on or before the Closing Dale and 
prior to the Effective Time, Duke shall file with the Secretary of State of the State of Delaware a 
Certificate of Amendment to the Amended and Restated Certificate of Incorporation of Duke 
providing for, after prior consultation with Progress, a 1-for-2 or 1-for-3 reverse stock split with 
respect to the Duke Common Stock (the “Duke Charter Amendment”), such Certificate of 
Amendment to become effective on the Closing Date prior to the filing of the Articles of Merger 
with the Secretary of State of the State of North Carolina. 

(d) Progress and Duke will use their reasonable best efforts to hold the Duke 
Shareholders Meeting and the Progress Shareholders Meeting on the same date aud as soon as 
practicable after the date of this Agreement. 

Section 5.02 Letters of Duke’s Accountants. Duke shall use its reasonable best efforts to 
cause to be delivered to Progress two letters ffom Duke’s independent accountants, one dated a 

j 
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date within two business days before the date on which the Fonn S-4 shall become effective and 
one dated a date within two business days before the Closing Date, each addressed to Progress, in 
form and substance reasonably satisfactory to Progress and customary in scope and substance for 
comfort letters delivered by independent public accountants in connection with registration 
statements similar to the Fonn $4. 

Section 5.03 Letters of Proaess's Accountants. Progress shall use its reasonable best 
efforts to cause to be delivered to Duke two letters &om Progress's independent accountants, one 
dated a date within two business days before the date on which the Form S-4 shall become 
effective and one dated a date within two business days before the Closing Date, each addressed to 
Duke, in form arid substance reasonably satisfactory to Duke and customary in scope and 
substance for comfort letters delivered by independent public accountants in connection with 
registration statements similar to the Form S-4. 

Section 5.04 Access to Infonilation: Effect of Review 

(a) Access. Subject to the Confidentiality Agreement, to the extent permitted by 
applicable law, each of Progress and Duke shall, and shall cause each of its respective subsidiaries 
to, and, so long as consistent with its confidentiality obligations under its applicable agreements, 
shall use its respective reasonable best efforts to cause the Progress Joint Ventures and Duke Joint 
Ventures, respectively, to, afford to the other party and to the officers, employees, accountants, 
counsel, financial advisors and other representatives of such other party reasonable access during 
normal business hours during d e  period prior to the Effective T h e  to all their respective 
properties, books, contracts, commitments, personnel and records and, during such period, to the 
extent permitted by applicable law, each of Progress and Duke shalI, and shall came each of its 
respective subsidiaries to, and, so long as consistent with its confidentiality and other contractual 
obligations undcr its applicable agreements, shall use its respective reasonable best efforts to cause 
the Progress Joint Ventures and Duke Joint Ventures, respectively, to, (i) confer on a regular and 
frequent basis with one or more Iepresentatives of the other party to discuss material operational 
and regulatory matters and the general status of its ongoing operations, (ii) advise the other party 
of any change or event that has had or could reasonably be expected to have a material adverse 
effect on such party, and (iii) furnish promptly all other infomation concerning its business, 
properties and personnel, in each case as such other party may reasonably request; provided, 
however, that no actions shall be taken pursuant to this Section 5.04(a) that would create a risk of 
loss or waiver of the attorney/client privilege, provided, further, that the parties shall use their 
respective commercially reasonable efforts to allow for access and disclosure of information in a 
manner reasonably acceptable to the parties that does not result in the loss or waiver of the 
attorney-client privilege (which effcrts shall include entering into mutually acceptable joint 
defense agreements between the parties if doing so would reasonably permit the disclosure of 
information without violating applicable law or jeopardizing such attorney-client privilege). 
Notwithstanding the foregoing, if a party requests access to proprietary infomation of the ot'her 
party, the disclosure of which would have a material adverse effect on the other party if the Closing 
were not to occur (giving effect to the requesting party's obligations under the Confidentiality 
Agreenient), such information shaLI only be disclosed to the extent reasonably agreed upon by the 
chief fmancial officers (or their designees) of Progress and Duke. All information exchanged 
pursuant to this Section .5.04(a) shall be subject to the Confidentiality Agreement. 
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(b) Effect of Review. No review pursuant to this Section 5.04 shall have any effect for 
the purpose of determining the accuracy of any representation or warranty given by any of the 
parties hereto to any of the other parties hereto. 

Section 5.05 

(a) 

Regulatory Matters: Reasonable Best Efibrts. 

Regulatory Approvals. Each party hereto shall cooperate and promptly prepare and 
file all necessary documentation, to effect all necessary applications, notices, petitions and filings, 
and shall use reasonable best efforts to take or cause to be taken all actions, and do or cause to be 
donc all things in order to obtain all approvaIs and authorizations of all Governmental Authorities, 
necessary or advisable to consummate and make effective, in the most expeditious manner 
reasonably practicable, the Merger and the other transactions contemplated by this Agreement, 
including the Progress Required Statutory Approvals and the Duke Required Statutory Approvals; 
provided, however, that Progress shall have primary responsibility for the preparation and filing of 
any related applications, filings or other materials with the FPSC and the NCUC and PSCSC, 
provided, further, that Duke shall have primary responsibility for the preparation and filing of any 
related applications, filings or other materials with the PUCO, the TURC and the KPSC. Progress 
shall have the right to review and approve in advance all characterizations of the information 
relating to Progress, on the one hand, and Duke shall have the right to review and approve in 
advance all characterizations of the information relating to Duke, on the other hand, in either case, 
that appear in any application, notice, petition or filing made in connection with the Merger or the 
other transactions contemplated by this Agreement. Progress and Duke agree that they will 
consult and cooperate with each other with respect to the obtaining of a11 such necessary approvals 
and authorizations of Governmental Authorities. 

(b) Reasonable Best Efforts. Subject to the terms and conditions set forth in this 
Agreement, each of the parties hereto shall use its reasonable best efforts (subject to, and in 
accordance with, applicable law) to take, or cause to be taken, promptly all actions, and to do, or 
cause to be done, promptly and to assist and cooperate with the other parties in doing, all things 
necessary, proper or advisable to consummate and malce effective the Merger and the other 
transactions contemplated by this Agreement, including (i) the obtaining of all necessary Consents 
or waivers Gom third parties and Governniental Authorities, (ii) the defending of any lawsuits or 
other legal proceedings, whether judicial or administrative, challenging this Agreement or the 
consummation of the transactions contemplated by this Agreement, and (iii) the execution and 
delivery of any additional instruments necessary to consummate the transactions contemplated by 
this Agreement. For purposes of this Agreement, “reasonable best efforts” shall not include nor 
require either party ar its subsidiaries to (A) sell, or agree to sell, hold or agree to hold separate, or 
otherwise dispose or agree to dispose of any asset, in each case if such sale, separation or 
disposition or agreement with respect thereto would, individually or in the aggregate, reasonably 
be expected to have a material adverse effect on the expected benefits of the transactions 
contemplated by this Agreement to such party, or (B) conduct or agree to conduct its business in 
any particular manner if such conduct or agreement with respect thereto would, individually or in 
the aggregate, reasonably be expected to have a material adverse effect on the expected benefits of 
the transactions contemplated by this Agreement to such party, or (C) agree to any order, action or 
regulatory condition of any regulatory body, whether in an approval proceeding or another 
regulatory proceeding, that, if effected, would cause a material reduction in the expected benefits 
for such party’s shareholders (for example, the parties expect their customers to participate in the 
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benefits of the transactions contemplated by thts Agreement in amounts up to but not exceeding (x) 
the benefits ofjoint system dispatch and fuel savings as they materialize in hture fuel clause 
proceedings and (y) rates that are lower than they otherwise would have been as net merger 
savings materialize in future rate proceedings initiated in the ordinary course of business) (any of 
the foregoing effects, a “‘Burdensome Effect”). 

(c) State Anti-Takeover Statutes. Without limiting the generality of Section 5.05(b), 
Progress and Duke shall (i) take all action necessary to ensure that no state anti-takeover statute or 
similar statute OS regulation is or becomes applicable to the Merger, this Agreement or any of the 
other transactions contemplated by this Agreement and (ii) Zany state anti-takeover statute or 
similar statute or regulation becomes applicabie to the Merger, this Agreement or any other 
transaction contemplated by this Agreement, take all action necessary to ensure that the Merger 
and the other transactions contemplated by this Agreement may be consummated as promptly as 
reasonably practicable on the terms contemplated by this Agreement and otherwise to minimize 
the effect of such statute or regulation on the Merger and the other transactions contemplated by 
th~s Agreement. 

Section 5 06 Stock Options; Restricted Stock and Equity Awards; Stock Plans. (a) At 
the Effective Time, each Progress Employee Stock Option, whether vested or unvested, shall be 
converted into an option to acquire, on the same terms and conditions as were applicable under 
such Progress Employee Stock Option, including vesting, a number of shares of Duke Common 
Stock equal to the number of shares of Progress Common Stock subject to such Progress 
Employee Stock Option immediately before the Effective Time multiplied by the Exchange Ratio 
(rounded down to the nearest whole share) at aprice per share of Duke C o m o n  Stock equal to the 
price per share under such Progress Employee Stock Option divided by the Exchange Ratio 
(rounded up to the nearest cent) (each, as so adjusted, a “Proaess Adiusted Option”); 

(i) at the Effective Time, each award of restricted shares of Progress Common 
Stock (‘Tromess Restricted Stock”) shall be converted into an award of a number of restricted 
shares of Duke Common Stock equal to the number of restricted shares of Progress Common 
Stock midtiplied by the Exchange Ratio, on the same terms and conditions as were applicable to 
such award of restricted shares of Progress Common Stoclc, including vesting (%opTess Adiusted 
Restricted Stock”); 

(ii) at the Effective Time, each Progress Restricted Stock tJnit shall be 
converted into an award of a number of restricted stock units of Duke Common Stock equal to the 
number of restricted stock units of Progress Common Stock multiplied by the Exchange Ratio, on 
the same terms and conditions as were applicable to such award of restricted stock units of 
Progress Comnion Stock, including vesting (“Progress Adjusted Restricted Stock Units”); 

(iii) at the Effective Time, each Progress Performance Share shall be assumed 
and converted into an award of a number of performance shares of Duke Common Stock equal to 
the number of performance shares of Progress Common Stock multiplied by the Exchange Ratio, 
on the same terms and conditions as were applicable to such award of performance shares of 
Progress Comnion Stock, including vesting, and the performance measurement period for such 
performance shares shall remain open (such that no payments shall be made under the terms of 
such performance shares solely as a result of or in connection with the Merger) and the 
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Compensation Committee of the Board of Directors of Duke shall adjust the performance 
measures of such performance shares as soon as practicable after the Effective Time as it 
determines is appropriate and equitable to reflect the perfoxmance of Progress during the 
performance measurement period prior to the Effective Time, the transactions contemplated by 
this Agreement and the performance measures under awards made to similarly situated Duke 
employees for the same or cornpaable performance cycle (the “Promess Adjusted Performance 
Shares”); 

(iv) all outstanding Other Progress Equity Awards, whether vested or unvested, 
as of irnmcdiately prior to the Effective Time shall be converted into an equity or equity-based 
award in respect of a number of shares of Duke Conmon Stock equal to the uumber of shares of 
Progress Common Stock represented by such award multiplied by the Exchange Ratio, on the 
same terms and conditions as were applicable to such Progress equity or equity-based award, 
including vesting (“Other Progress Adjusted Equitv Awards”); and 

(v) prior to the Effective Time, the Board of Directors of Progress (or, if 
appropriate, any committee administering the Progress Employee Stock Option Plans) shall adopt 
such resolutions or take such other actions as may be required to effect the foregoing and to ensure 
that the conversion pursuant to Section 2.0I(b) of the Progress Common Stock held by any 
director or officer of Progress and the conversion pursuant to this Section 5.06(a) into Progress 
Adjusted Options of Progress Employee Stock Options, Progress Adjusted Restricted Stock of 
Progress Restricted Stock, Progress Adjusted Restricted Stock Units of Progress Restricted Stock 
Units, Progress Adjusted Perfoimauce Shares of Progress Performance Shares and Other Progress 
Adjusted Equiiy Awards of Other Progress Equity Awards held by any director or officer of 
Progress wil! be eligible for exemption under Rule 16b-3(e) under the Exchange Act. 

(b) Prior to the Effective Time, the Board o f  Directors of Duke shall adopt such 
resolutions or take such other actions as may be required to ensure to the maximum extent 
permitted by law that Me conversion pursuant to Section 2.01(a) of the Progress Common Stock 
held by any director or officer of Progress and the conversion pursuant to Section 5.06(a) will be 
eligible for exemption undcr Rule 16b-3(e) under the Exchange Act. Prior to the Effective Time, 
Progress shall deliver to the holders of Progress Adjusted Options, Progress Acljusted Restricted 
Stock, Progress Adjusted Restricted Stock IJnits, Progress Adjusted Performance Shares and 
Other Progress Adjusted Equity A wards appropriate notices setting forth such holders’ rights 
pursuant to the respective plans and this Agreement (collectively, the “Stock Plans”). 

(c) At the Effective Time, by virtue of the Merger, the Stock Plans shall be assumed by 
Duke, with the result that all obligations of Progress under the Stock Plans, including with respect 
to awards outstanding at the Effective Time under each Stock Plan, shall be obligations of Duke 
following the Effective Time. Pxior to the Effective Time, Duke shall take all necessary actions for 
the assumption of the Stock Plans, including the reservation, issuance and listing of Duke 
Common Stock in a number at least equal to the number of shares of Duke Common Stock that 
will be subject to Progress Adjusted Options, Progress Adjusted Restricted Stock IJnits, Progress 
Adjusted Performance Shares and Other Progress Adjusted Equity Awards. As promptly as 
practicable following the Effective Time, Duke or its subsidiaries shall prepare and file with the 
SEC a registration statement on Form S-8 (or another approprjate fonn) registering a number of 
shares of Duke Common Stock determined in accordance with the preceding sentence. Such 
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registration statement shall be kept effective (and the current status of the prospectus or 
prospectuses required thereby shall be maintained) at least for so long as Progress Adjusted 
Options, Progress Adjusted Restricted Stock ‘IJnits, Progress Adjusted Performance Shares and 
Other ProgIess Adjusted Equity Awards remain outstanding. 

Section 5.07 Enitdoyee Matters. (a) From and after the Effective Time, the Duke 
Employee Benefit Plans and the Progress Employee Benefit Plans in effect as of the date of this 
Agreement and at the Effective Time shall remain in effect with respect to employees and former 
employees of Duke or Progress and their subsidiaries (the “Newco Employees”), respectively, 
covered by such Plans at the Effective Time, until such time as Duke and Progress together shall 
otherwise determine, subject to applicable laws and the terms of such plans. Prior to the Effective 
Tinie, Duke and Progress shall cooperate in reviewing, evaluating and analyzing Duke Employee 
Benefit Plans and Progress Employee Benefit Plans with a view towards maintaining appropriate 
Plans for Newco Employees 

(b) With respect to any Plans in which any Newco Employees who are employees of 
Duke or Progress (or their subsidiaries) prior to the Effective Time first become eligible to 
participate on or after the Effective Time, and in which such Newco Employees did not participate 
prior to the Effective Time (the “New Plans”), Duke shall, or shall cause its subsidiaries to, use 
reasonable best efforts, subject to applicable law, to: (i) waive all pre-existing conditions, 
exclusions and waiting periods with respect to participation and coverage requirements applicable 
to the Newcc Employees and their eligible dependents under any New Plans in which such 
employees may be eligible to participate after the Effective Time, except to the extent such 
pre-existing conditions, exclusions or waiting periods would apply under the analogous Duke 
Emplcyee Benefit Plan or Progress Employee Benefit Plan, as the case may be; (ii) provide each 
Ncwco Employee and their eligible dependents with credit for any co-payments and deductibles 
paid prior to the Effective Time under a Duke Employee Benefit Plan or Progress Employee 
Benefit Plan (to the same extent that such credit was given under the analogous Duke Employee 
Benefit Plan or Progress Employee Benefit Plan, as applicable, prior to the Effective Time) in 
satisfying any applicable deductible OS out-of-pocket requirements under any New Plans in which 
such employees may be eligible to participate after the Effective T h e ;  and (iii) recognize all 
service of the Newco Employees with Progress and Duke, and their respective affiliates, for all 
purposes (including, for purposes of eligibility to participate, vesting credit, entitlement to bencfits, 
and, except with respect to defined benefit pension plans, benefit accrual) in any New Plan in 
which such employees may be eligible to participate afier the Effective Time, including any 
severance plan, to the extent such service is taken into account under the applicable New Plan; 
provided that tlie foregoing shall not apply to the extent it would result in duplication of benefits. 

(c) Prior to the Effective Time, Duke and Progress shall cooperate to establish 
common retention, relocation and severance policies or plans that apply to Newco Employees on 
and after the Effective Time; provided, however, that for the period be@g on the Closing Date 
and ending on the second anniversary of the Closing Date (the “Continuation Period”), each 
Newco Employee who was an employee of Progress immediately prior to the Effective Time 
whose employment is terminated during the Continuation Period shall be eligible to receive 
severance benefits in amounts and on terms and conditions no less favorable than thoseprovided to 
employees of Progress pursuant to plans or policies in effect immediately prior to the Effective 
Time, including, without limitation, the Progress CIC Plan (as defined in Section 5.07(d)). 
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(d) Duke acknowledges and agrees that (i) it will assume, as of the Effective Time, all 
obligations under the Progress Energy, Inc. Management Change-in-Control Plan, as amended and 
restated effective January 1, 2008 but after giving effect to the amendment of the definition of 
“Good Reason” set forth in Section 4.0l(d)(iii) of Ihe Progress Disclosure Letter (the “Progress 
CIC Plan”) and (ii) a termination of employment from Duke and its affiliates shall be the same as a 
termination of employment from Progress and its affiliates for all purposes under the Progress CIC 
Plan. 

(e)  Prior to the Effective Time, Progress shall (i) amend the definition of Committee 
set forth in Section 2.9 of the Progress CIC Plan by deleting the last sentence of such definition in 
its entirety and (ii) either amend the Progress CIC Plan or prescribe terms in the applicable award 
agreement to provide that, except as set forth in Section 4.0l(d)(iii) of the Progress Disclosure 
Letter, for all equity awards granted under the Progress Employee Stock Option Plans to 
participants in the Progress CIC Plan after the date hereof,.the definition of “good reason” or 
similar concept of constructive termination relating to such awards shall be as defined in Section 
rC.Ol(d)(iii) of the Progress Disclosure L,etter. Progress also acknowledges and agrees that (A) 
neither Progress nor any of its subsidiaries will take any actions to fund any grantor trust or similar 
vehicle that it currently maintains, or may maintain at any time following the date hereof, in 
connection with the transactions contemplated by this Agreement and (B) prior to the Effective 
Time, Progress will take all actions necessary to amend (x) any grantor trust maintained by 
Progress to eliminate any requirement to fund any such grantor trust in connection with the 
transactions contemplated by this Agreement and (y) any Progress Employee Benefit Plan 
requiring the establishmcnt or funding of a grantor trust to eliminate such requirement. 

(f) Duke acknowledges and agrees that it shall assume, as of the Effective Time, all 
obligations under the Amended and Restated Supplemental Senior Executive Retirement Plan of 
Progrcss Energy, Inc. (the “m’); provided that nothing herein shall prohibit Progress or its 
affiliates or their respective successors and assigns fiom modifying, mending or terminating the 
provisions of the SERP in any manner in accordance with its terms and applicable law; provided, 
hrther that no modification, amendment or termination shall adversely affect a participant’s 
accrued benefit or tlie right to payment thereof under the provisions ofthe SERP as in effect 
immediately prior to such amendnient, modification or termination. Without limiting the 
generality of the foregoing, following the Effective Time, in the event that the SEW is amended in 
a manner that would otherwise reduce a participant’s right to accrue future benefits under the 
SEW, Duke shall provide such participant with the opportunity to earn additional benefits under 
the SERF (or another Compensation or benefit arrangement) equal lo no less than the incrementa1 
amount that the participant would have earned under the SEW (i.e., due to the accrual of 
additional years of Service (as defined in the SEW)) in the absence of such amendment, except 
that such incremental amount shall be calculated after treating the participant’s Final Average 
Salary (as defined in the SERP) as if it was solely based on compensation earned by the participant 
prior to the EEective Time, as increased after the Effective Time by cost of living 
adjustments. Progress shall amend the SERP as soon as practicable after the date hereof to provide 
that no individual may become a participant in the SERP following the date of this Agreement. 

(g) At the Effective T h e ,  outstanding awards under the Progress Management 
Incentive Compensation Plan shall be assumed and the performance period for each such award 
shall remain open (such that no payments shall be made under the terms of the Progress 
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Management Incentive Coinpensation Plan solely as a result of or in connection with the Merger) 
at a level and providing an annual incentive compensation oppor!mity that is not less than the level 
and annual incentive compensation opportunity under the existing Progress Management 
Incentive Compensation Plan and the applicable performance criteria and vesting requirements for 
each such award shall be adjusted by the Compensation Committee of the Board of Directors of 
Duke as it determines is appropriate and equitable to reff ect the performance of Progress during the 
performance period prior to the Effective Time, thc transactions contemplated by this Agreement 
and the performance measures under awards made to similarly situated Duke employees as soon as 
practicable following the Effective Time. 

(h) Without limiting the generality of Section 8.06, the provisions of this Section 5.07 
are solely for the benefit of the parties to this Agreement, and no current or former director, officer, 
employee or independent contractor or any other person shall be a third-party beneficiary of this 
Agreement, and nothing herein shall be construed as an amendment to any Progress Employee 
Benefit Plan, Duke Employee Benefit Plan or other compensation or benefit plan or arrangement 
for any purpose. 

Section 5.08 Indemnification, Exculpation and Insurance. (a) Each of Duke, Merger 
Sub and Progress agrees that, to the fullest extent permitted under applicable law, all rights to 
indemnification, advancement and exculpation from liabilities for acts or omissions occumng at or 
prior to the Effective Time now existing in favor of the current or former directors, officers and 
employees and the fiduciaries currently indemnified under benefit plans of Progress and its 
subsidiaries, as provided in their respective certificate or articles of incorporation, by-laws (or 
comparable organizational documents) or other agreements providing indemnification, 
advancement or exculpation shall survive the Merger and shall continue in full force and effect in 
accordance with their terms, and no such provision in any certificate or articles of incorporation, 
by-laws (or comparable organizational document) or other agreement shall be amended, modified 
or repealed in any manner that would adversely affect the rights or protections thereunder to any 
such individual with respect to acts or omissions occurring at or prior to the Effective Time. In 
addition, from and after the Effective Time, all directors, officers and employees and all fiduciaries 
currently indemnified under benefit plans of Progress or its subsidiaries who become directors, 
officers, employees or fiduciaries under benefit plans of Duke will be entitled to the indemnity, 
advancement and exculpation rights and protections afforded to directors, officers and eniployees 
or fiduciaries under benefit plans of Duke. From and afkr the Effective Time, Duke shall cause 
the Surviving Corporation and its subsidiaries to honor and perfarm, in accordance with their 
respective terms, each of the covenants contained in this Section 5.08 without limit as to time. 

(b) For six years after the Effective Time, Duke shall maintain in effect the directors’ 
and officers’ liability (and fiduciary) insurance policies currently maintained by Progress covering 
acts or omissions occurring on or prior to the Effective Time with respect to thosc persons who are 
currently covered by Progxss’s respective directors’ and officers’ liability (and fiduciary) 
insurance policies on terms with respect to such coverage and in amounts no less favorable than 
those set forth in the relevant policy in effect on the date of this Agreement; provided that the 
annual cost thereof shall not exceed 300% of the annual cost of such policies as of the date hereof, 
If such no Iess favorabk insurance coverage cannot be maintained for such cost, Duke shall 
maintain the most advantageous policies of directors’ and officers’ insurance otherwise obtainable 
for such cost. Prior to the Effective Time, Progress may purchase a six-year “tail” prepaid policy 
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on terms and conditioils no less advantageous to the Progress Indemnified Parties, or any other 
person entitled to the benefit of Sections S.O8(a) and (b), as applicable, than the existing directors’ 
and officers’ liability (and fiduciary) insurance maintained by Progress, covering without 
limitation the transactions contemplated hereby; provided that the aggregate cost thereof shall not 
exceed 600% of the annual cost of the directors’ and officers’ liability (and fiduciary) insurance 
maintained by Progress as of the date hereof. If such “tail” prepaid policy has been obtained by 
Progress prior to the Effective Time, it shall satisfy the obligations set forth in the first two 
sentences of this paragraph (b) and Duke shall, after the Effective Time, maintain such policy in 
full force and effect, for its full term, and continue to honor its obligations thereunder. 

(c) From and after the Effective Time, Duke will cause the Surviving Corporation to 
indemnify and hold harmless each present director and officer ofProgress or any of its subsidiaries 
(in each case, for acts or failures to act in such capacity), determined as of the date hereof, and any 
person who becomes such a director or officer between the date hereof and the Effective Time 
(collectively, thc “Promcss Indemnified Parties”), against q y  costs or expenses (including 
reasonab!e attorneys’ fees, costs and expenses), judgments, fines, losses, claims, damages or 
liabilities incurred in connection with any claim, action, suit, proceeding or investigation, whether 
civil, criminal, administrative or investigative, arising out of matters existing or occurring at or 
prior to the Effective Time, whether asserted or claimed prior to, at or after the Effective Time 
(including any matters arising jli connection with the transactions contemplated by this 
Agreement), to the hllest extent pemiitted by applicable law (and Duke wiII cause the Surviving 
Corporation to also advance expenses (including reasonable attorneys’ fees, costs and expenses) as 
incurred to the hllest extent permitted under applicable law; provided that if required by 
applicable law lhe person to whom expenses axe advanced provides an undcrtaking to repay such 
advances if it is ultimately determined that such person is not entitkd to indemnification); and 
provided, further, that any determination as to whether a Progress Indemnified Party is entitled to 
indenlnification or advancement of expenses hereunder pursuant to applicable law shall be made 
by independent counsel jointly selected by the Surviving Corporation and such Progress 
IndemnXied Party 

(d) The obligations of Duke and the Surviving Corporation under this Section 5.08 
shall not be terminated or modified by such parties in a manner so as to adversely affect any 
Progress Indemnified Party, or any other person entitled to the benefit of Sections 5.08(a) and (b), 
as the case may be, to whom this Section 5 08 applies without the consent of the affected Progress 
Indemnified Party, or such other person, as the case may be. LfDuke, the Siirvivhg Corporation or 
any of their respective successors or assigns (i) shall consolidate with or merge into any other 
corporation or entity and shall not be the continuing or suyiving corporation or entity of such 
consolidation or merger or (ii) shall transfer all or substantially all of its properties and assets to 
any individual, corporation or other entity, then, and in each such case, proper provisions shall be 
made so that the successors and assigns of Duke or the Surviving Corporation, as the case “lay be, 
shall a s s u e  all of the obligations of Duke, or the Surviving Corporation, as the case may be, set 
forth in this Section 5.08. 

(e) The provisions of Section 5.08 are (i) intended to be for the benefit of, and will be 
cnforceable by, each indemnified party, Ius or her heirs and his or her representatives and (ii) in 
addition to, and not in substitution for, any other rights to indemnification, advancement, 
exculpation or contribution that atiy such person may have by contract or otherwise. 
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Section 5.09 Fees and Expenses. (a) Except as provided in this Section 5.09, all fees and 
expenscs incurred in connection with the Merger, this Agrecment and the transactions 
contemplated by this Ageenlent shall be paid by the party incurring such fees or expenses, 
whether or not the Merger is consummated, except that each of Progress and Duke shall each bear 
and pay one-half of the costs and expenses incurred in connection with (1) the filing, printing and 
mailing o f  the Form S-4 and the Joint Proxy Statement (including SEC filing fees), (2) the filings 
of the premerger notification and report fonns under the HSR Act (including filing fees) and ( 3 )  
the preparation and fding of all applications, filings or other materials with the FPSC, PTJCO, the 
NCUC, the IURC, the KPSC and the PSCSC. The Surviving Corporation shall file any return with 
respect to, and shall pay, any state or local taxes (including penalties or interest with respect 
thereto), if any, that are attributable to (i) the transfer of the beneficial ownership of Progress’s real 
property and (ii) the transfer of Progress Common Stock pursuant to this Agreement as a result of 
the Merger. Progress and Duke shall cooperate with respect to the filing of such returns, including 
supplying any information that is reasonably necessary to complete such returns. 

(b) Progress slzall immediately pay Dulce a fee equal to $400 million (the “Promess 
Termination Fee”) ruinus any amounts as may have been previously paid by Progress pursuant to 
Section 5,09(d), payable by wire transfer of same day fimds, in the event that: 

(i) following the Progress Shareholder Approval, (x) a Progress Takeover 
Proposal shall have been made known to Progress or any person shall have publicly announced an 
intention (whether or not conditional) to make a Progress Takeover Proposal, (y) thereafter this 
Agreement is terminated by Progress pursuant to Section 7.01(b)(i) and (2) within six months of 
such termination Progress or any of its subsidiaries enters into any Progress Acquisition 
Agreement or consummates any Progress Takeover Proposal, in either case with thc person (or an 
affiliate of such person) that made the Progress Takeover Proposal referred to in clausc (XI, or 

(ii) prior to or during the Progress Shareholders Meeting (or any subsequent 
meeting of Progress shareholdcrs at which it is proposed that the Merger be approved), (x) a 
Progress Talceover Proposal shall have been publicly disclosed or any person shall have publicly 
announced an intention (whethcr or not conditional) to make a Progress Takeover Proposal, (y) 
thereafter this Agreement is terminated by either Progress or Duke pursuant to Section 7.0 1 (b)(iii), 
and (2) within 12 months of such termination Progress or any of its subsidiaries enters into any 
Progress Acquisition Agreement or consummates any Progress Takeover Proposal, in either case 
with the person (or an a€filiate of such person) that made the Progress Takeover Proposal referred 
to in clause (x), or 

(iii) this Agreement is terminated by Progress pursuant to Section 7.01 (d), or 

(iv) this Agreement is terminated by Duke pursuant to Section 7.01(h)(i), 
provided, however, that if this Agreement is terminated by Duke pursuant to Section 7.01(h)(i) as 
a result of the Board of Directors of Progress (or any committee thereof) having withdrawn or 
modified, or proposed publicly to withdraw or modify, the approval or recommendation by such 
Board of Directors of this Agreement or the Merger primarily due to adverse conditions, events or 
actions of or relating to Dulce, the Progress Termination Fee shall not be payable to Duke, or 

(v) this Agrecment is terminated by Duke pursuant to 7.01(h)(iii). 
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For the purposes of Section 5.09(b)(i) and (C), the terms “Progress Acquisition Agreement” and 
“Progxess Takeover Proposal” shall have the meanings assigned to such terms in Section 4.03 
(except that the references to “20%” in the definition of “Progress Takeover Proposal” in Section 
4.03(a) shall be deemed to be references to “50%”) and the. Termination Fee shall be immediately 
payable upon the first to occur of Progress entering into such Progress Acquisition Agreement or 
consumniating such ProgTess Takeover Proposal. 

(c) Duke shall immediately pay Progress a fee equal to $675 million (the ‘‘M 
Termination Fee”) minus any amounts as may have been previously paid by Duke pursuant to 
Section 5.09(e), payable by wire transfer of same day fimds, in the event that: 

(i) following the Duke Shareholder Approval, (x) a Duke Talceover Proposal 
shall have been made known to Duke or any person shall have publicly announced an intention 
(whether or not conditional) io make a Duke Takeover Proposal, (y) thereafter this Agreement is 
terminated by Duke pursuant to Scction 7.0l@)(i), and (z) within six months of such termination 
Duke or any of its subsidiaries enters into any Duke Acquisition Agreement or consummates any 
Duke Takeover Proposal, in either case with the person (or an affiliate of such person) that made 
the Duke Takeover Proposal referred to in clause (x), or 

(ii) prior to or during the Duke Shareholders Meeting (or any subsequent 
meeting of Duke shareholders at which it is proposed that the Duke Share Issuance or Duke 
Charter Amendment he approved), (x) a Duke Takeover Pmposal shall have been publicly 
disclosed or any person shall have publicly announced an intention (whether or not conditional) to 
make a Duke Takeover Proposal, (y) thereafter this Agreement is terminated by either Progress or 
Duke pursuant to Section 7.01 (b)(ii), and (2) within 12 months of such temrination Duke or any of 
its subsidiaries enters into any Duke Acquisition Agreement or consummates any Duke Takeover 
PIoposal, in either case with the person (or an affiliate of s’uch person) that made the Duke 
Takeovcr Proposal referred to in clause (x), or 

(iii) 

(iv) 

this Agreement is terminated by Duke pursuant to Section 7.01(f), or 

this Agreement is terminated by Progress pursuant to Section 7.0 I (g)(i), 
provided, however, that if this Agreement is terminated by Progress pursuant to Section 7.0l(g)(i) 
as a result of the Board of Directors of Duke (or any committee thereof) having withdrawn or 
modified, or proposed publicly to withdraw or modify, the approvai or recommendation by such 
Board of Directors of the Duke Share Issuance or Duke Charter Amendment primarily due to 
adverse conditions, events or actions of or relating to Progress, the Duke Termination Fee shall not 
be payable to Progress, or 

(v) this Agreement is terminated by Progress pursuant to 7.0l(g)(iii). 

For the purposes of Section 5,09(c)(i) and (ii), the tern% “Duke Acquisition Agreement” and 
“Duke Takeover Proposal” shall have the meanings assigned to such terms in Section 4.04 (except 
that the references to “‘20%” in &e definition of “Duke Takeover Proposal“ in Section 4.04(a) shall 
be deemed to be references to “ 5 0 % )  and the Duke Termination Fee shall be immediately payable 
upon the first to occur of Duke entering into such I h k e  Acquisition Agreement or consummating 
such Duke Takeover Proposal. 
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(d) If this Agreement is terminated (i) by Progress or Duke pursuant to Section 
7.0 l(b)(iii) (after the public disclosure of a Progress Takeover Proposal or the announcement by 
any person of the intention (whether or not conditional) to make a Progress Takeover Proposal and 
in each case there shall not have been a bona fide withdrawa1 thereof prior to the Progress 
Slxxeholders Meeting) or (ii) by Duke pursuant to Section 7.01(e), Progress shall reimburse Duke 
promptly upon demand, but in no event later than three business days after the date of such demand, 
by wire transfer of same day funds, for all reasonable, out-of-pocket fees and expenses incurred or 
paid by or on behalf of, Dike in connection with the Merger or the transactions contemplated by 
this Agreement, including all reasonable fees and expenses of counsel, investment banking firms, 
accountants, experts and consultants to Duke; provided, however, that Progress shall not be 
obligated to make payments pursuant to this Section 5.09(d) in excess of $30,000,000 in the 
aggregate. 

(e) If this Agreement is terminated (i) by Progress or Duke pursuant to Section 
7.0l(b)(ii) (after the public disclosure of a Duke Takeover Proposal or the announcement by any 
person of the intention (whether or not conditional) to make a Duke Takeover Proposal and in each 
case there shall not have been a bona fide withdrawal thereofprior to the Duke Shareholders 
Meeting), or (ii) by Progrcss pursuant to Section 7.01(c), Duke shaU reimburse Progress promptly 
upon demand, but in no event later than three business days after the date of such demand, by wire 
transfer of same day funds, for all reasonable, out-of-pocket fees and expenses incurred or paid by 
or on behalf of, Progress in connection with the Merger or the transactions contemplated by this 
Agreement, including all reasonable fees and expenses of counsel, investment banking fms ,  
accountants, experts and consultants to Progress; provided, however, that Duke shall not be 
obligated to make payments pursuant to this Section 5.09(e) in excess of $30,000,000 in the 
aggregate. 

(i)  Progress acknowledges that the agreements contained in Sections 5.09(b) and 
S.O9(d) are an integral part of the transactions contemplated by this Agreement, and that, without 
these agreements, Duke would not enter into this Agreement; accordingly, if Progress fails 
promptly to pay the amount due pursuant to Section S.O9(b) or 5.09(d), and, in order to obtain such 
payment, Duke commences a suit that results in a judgment against Progress for the fees set forth 
in Section 5.09(b) or 5.09(d), Progress shall pay to Duke its costs and expenses (including 
attorneys’ fees and expenses) in connection with such suit, together with interest on the amount of 
the fee at the prime rate of Citibanlc N.A. in effect on the date such payment was required to be 
made. 

(g) Duke acknowledges that the agreements contained in Sections 5.09(c) and 5.09(e) 
are an integral part of the transactions contemphted by this Agreement, and that, without these 
agreements, Progress would not enter into this Agreement; accordingly, if Duke fails promptly to 
pay the amount due pursuant to Section 5.09(c) or 5.09(e), and, in order to obtain such payment, 
Progress commences a suit that results in a judgrneut agaiTist Duke for the fees set forth in Section 
5.09(c) or 5.09(e), Duke shall pay to Progress its costs arid expenses (including attorneys’ fees and 
expenses) in connection with such suit, together with interest on the amount of the fee at the priiie 
rate of Citibank N.A. in effect on the date such payment was required to be made. 

Section 5.10 Public Announcements. Progress and Duke will consult with each other 
before issuing, and provide each other the reasonable opportunity to review, comment upon and 
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concur with, any press release or other public statements with respect to the transactions 
contemplated by this Agreemen< including the Merger, and shall not issue any such press release 
or make any such public statement prior to such consultation, except as any party, after 
consultation with counsel, determines is required by applicablc law or applicable rule or regulation 
of the NYSE. i 

Section 5.11 AfWlates. As soon as practicable after the date of this Agreement, Progress 
shall deliver to Duke, and Duke shall deliver to Progress, a letter identifying all persons who are, at 
the time this Agreement is submitted for adoption by the respective shareholders of Duke and 
Progress, “affiliates” of Progress or Duke, as the case may be, for purposes of Rule 145 under the 
Secnri ti es Act. 

Section 5.12 NYSE Listing. Duke shall use its reasonable best efforts to cause the shares 
of Duke Common Stock issuable to Progress’s shareholders as contemplated by this Agreement to 
be approved for listing on the NYSE, subject to official notice of issuance, as proniptly as 
practicable after the date of this Agreement, and in any event prior to the Closing Date. 

Section 5.13 Shareholder Litigation. Each of Progress and Duke shall give the other the 
reasonable opportunity to consult concerning the defense of any shareholder litigation against 
Progress or Duke, as applicable, or any of their respective directors or officers relating to the 
transactions contemplated by this Agreement. 

Section 5.14 Tax-Free Reorpanization Treatment. “he parties to this Agreement intend 
that the Merger will qualify as a reorganization under Section 368(a) of the Code, and each shall 
not, and shall not permit any of thek respective subsidiaries to, take any action, or fail to take any 
action, that would reasonably be expected to jeopardize the qualification of the Merger as a 
reorganization under Section 368(a) of  the Code. 

Section 5.1.5 Standstill Agreements; Confidentiatitv Ameements. During the period 
from the date of this Agreement through the Effective Time, neither Progress nor Duke shall 
tcrminate, amend, modify or waive any provision of any confidentiality or standstill agreement to 
which it or any of its respective subsidiaries is a party except (i) as required by applicable law, 
(ii) during the Progress Applicable Period in the case of Progress or during the Duke Applicable 
Period in the case of Duke, neither party shall enforce any standstill agreements or similar 
obligations in effect on the date of this Agreement in any manner that might prevent a third party 
born requesting permission to submit a Progress Takeover Proposal in accordance with Section 
4.03 or a Duke Takeover Proposal in accordance with Section 4.04, as applicable or (E)  if the 
Board of Directors of the applicable party deternines in good faith that failure to do so could 
reasonably be expected to result in a breach of its fiduciary obligations under applicable law. 
Except as provided in the first sentence of this Section 5.15, Progress or Duke, as the case may be, 
shall enforce any confidentiality or standstill agreement to which it or any of its respective 
subsidiaries is a party, including by seeking injunctions to prevent any breaches of such 
agreements and to enforce specifically the terms and provisions thereof, to the fullest extent 
permitted under applicable law. 

‘ i  
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ARTICLE ?‘I 

CONDITIONS PRECEDENT 

Section 6.0 I Conditions to Each Party’s Obligation to Effect the MerPer. The respective 
obligation of each party to effect the Merger is subject to the satisfaction or waiver by Progress and 
Duke on or prior to the Closing Date of the following conditions: 

(a) Shareholder Approvals. Each of the Duke Shareholder Approval and the Progress 
Shareholder Approval shall have been obtained. 

(b) No hiunctions or Restraints. No (i) temporary restraining order or preliminary or 
permanent injunction or other order by any federal or state court of competent jurisdiction 
preventing consummation of the Merger or (ii) applicable federal or state law prohibiting 
consummation of the Merger (collectively, L‘Re~t~aint~’’) shall be in effect. 

(c) Form $4. The Form S-4 shall have become effective under the Securities Act and 
shall not be the subject of any stop order or proceedings seeking a stop order and no proceedings 
for that purpose shall have been initiated or ovcrtly threatened by the SEC 

(d) NYSE Listing. The shares of Duke Common Stock issuable to Progress’s 
shareholders as contemplated by this Agreement shaU have been approved €or listing on the NYSE, 
subject to official notice of issuance. 4 

(e) 

Section 6.02 

Charter Amendment. The Duke Charter Amendment shall have become effective. 

Conditions to Obligations of Progress. The obligation of Progress to effect 
the Merger is M e r  subject to satisfaction or waiver of the following conditions: 

(a) Reoresentations and Warranties. The representations and warranties of Duke set 
forth herein shall be tnie and correct both when made and at and as ofthe Closing Date, as if made 
at and as of such time (except to the extent expressly made as of an earlier date, in which case as of 
such date), except where the failure of such representations and warranties to be so true and correct 
(without giving effect to auy limitation as to “materiality” or “material adverse effect” set forth 
therein) does not have, aud could not reasonably be expected to have, individually or in the 
aggregate, a material adveise effect on Duke. 

(b) Performance of ObliEations of Duke. Duke shall have performed in all material 
respects all obligations required to be performed by it under this Agreement at or prior to the 
Closing Date. 

(c) Tax ODinion. Progress shall have received a written opinion fiom Hunton & 
Williams LLP, counsel to Progress, dated as of the Closing Date, to the effect that the Merger will 
qualify as a reorganization under Section 368(a) of the Code. Such counsel shall be entitled to rely 
upon representation letters from each of Duke, Progress, Merger Sub and others, in each case, in 
form and substance reasonably satisfactory to such counsel. Each such representation letter shall 
be dated as of the date of such opinion. The opinion condition referred to in this Section 6.02(c) 

j 
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shall not be waivable after receipt of the Progress Shareholder Approval, unless further approval of 
the shareholders of Progress is obtained with appropriate disclosure. 

(d) Statutonl Approvals. The Progress Required Statutory Approvals and the Duke 
Required Statutory Approvals shall have been obtained (including, in each case, the expiration or 
temiination of the waiting periods (and any extensions tliereot) under the HSR Act appLicable to 
the Merger and thc transactions contemplated by this Agreement) at or prior to the Effective T h e ,  
such approvals shall have become Final Orders (as defined below) and neither (i) such Final 
Orders nor (ii) any other order, action or regulatory condition of a regulatory body shall impose 
terms or conditions that, individually or in the aggregate, could reasonably be expected to have a 
Burdensome Effect on Progress or Duke. A “Final Order” means action by the relevant 
Governmental Authority that has not been reversed, staye4 enjoined, set aside, annulled or 
suspended, with respect to which any waiting period prescribed by law before the transactions 
contemplated hereby may be c o n s m a t e d  has expired (a “Final Order Waitinv Period”), and as to 
which all conditions to the consummation of such transactions prescribed by law, regulation or 
order have been satisfied, 

(e) No Material Adverse Effect. Except as disclosed in the Duke SEC Reports filed on 
or aftex January 1,20 10 and prior to the date hereof or in any specific section of the Duke 
Disclosure Letter corresponding to Section 3.02, since December 3 1,2009, there shall not have 
been any change, event, occurrence or development that, individually or in the aggregate, has had 
or could reasonably be expected to have a material adverse effect on Duke. 

( f )  Closinv Certificates. Progress shall have received a certificate signed by an 
executive officer of Duke, dated the Effective Time, to the effect that, to such officer’s knowledge, 
the conditions set forth in Sections 6.02(a), 6.02(b) and 6.02(e) have been satisfied. 

Section 6.03 Conditions to Obligations of Duke. The obligation of Duke to effect the 
Merger is fiutlier subject to satisfaction or waiver of the following conditions: 

(a) Representations and Warranties. The representations and warranties of Progress 
set forth herein shall be true and correct both when made and at and as of the Closing Date, as if 
made at and as of such time (except to the extent expressly made as of an earlier date, inwhich case 
as of such date), except where the failure of such representations and warranties to be so hue and 
correct (without giving effect to any limitation as to “materiality” or “material adverse effect” set 
forth therein) does not have, and could not reasonably be expected to have, individually or in the 
aggregate, a material adverse effect 011 Progress. 

(b) 
material respects all obligations required to be peifonned by it under this Agreement at or prior to 
the Closing Date. 

Performance of Obligations of Prouess. Progress shall have performed in all 

(c) Tax Opinion. Duke shall have received a written opinion from Wachtell, Lipton, 
Rosen & Katz, counsel to Duke, dated as of the Closing Date, to the effect that the Merger will 
qualify as a reorgauization under Section 368(a) of the Code. Such counsel shall be entitled to rely 
upon representation letters from each of Duke, Progress, Merger Sub and others, in each case, in 
form and substance reasonably satisfactory to such counsel. Each such representation letter shall 
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be dated as of the date of such opinion. The opinion condition referred to in this Section 6.03(c) 
shall not be waivable after receipt ofthe Duke Shareholder,Apprnval, unless hrther approval of 
the shareholders of Duke is obtained with appropriate disclosure. 

(d) Statutory Approvals. The Progress Required Statutory Approvals and the Dulce 
Required Statutory Approvals shall have been obtained (including, in each case, the expiration or 
termination of the waiting periods (and any extensioiis thereof) under the HSR Act applicable to 
the Merger and the transactions contemplated by this Agreement) at or prior to the Effective Time, 
such approvals shall have become Final Orders and neither (i) such Find Orders nor (ii) any other 
order, action or regulatory condition of a regulatory body shall impose terms or conditions that, 
individually or in the aggregate, could reasonably be expected to have a Burdensome Effect on 
Duke or Progress. 

(e) No Material Adverse Effect. Except as disclosed in the Progress SEC Reports filed 
on or after January 1,2010 and prior to the date hereof or in any specific section of the Progress 
Disclosure L,etter corresponding to Section 3.01, since December 3 1, 2009, there shall not have 
been any change, event, occurrence or development that, individually or in the aggregate, has had 
or could reasonably be expected to have a material adverse effect on Progress 

(f) Closing Certificates. Duke shall have received a certificate signed by an executive 
officer of Progress, dated the Effective Time, to the effect that, to such officer’s knowledge, the 
conditions set forth in Sections 6.03(a), 6.03(b) and 6.03(e) have been satisfied. 

Section 6.04 Frustration of Closinp Conditions. Neither Progress nor Duke may rely on 
the failure of any ccndition set forth in Section 6.01, 6.02 or 6.03, as the case may be, to be 
satisfied if such failure was caused by such party’s failure to iise reasonable best efforts to 
consummate the Merger and the other transactions contemplated by ihis Agreement, to tbe extent 
required by and subject to Section 5.05. 

ARTICLE VI1 

TERMINATION, AMENDMENT AM) WAIVER 

Section 7.01 Termination. This Agreement may be terminated at any t h e  prior to the 
Effective Time, whether before or (other than pursuant to clauses (d), (f), (g) or (h) below) after the 
Progress Shareholder Approval or the Duke Shareholder Approval: 

(a) 

(b) 

by mutual written consent of Progress and Dulte; 

by either Progress or Duke: 

(i) if the Merger shall not have been c o n s m a t e d  by the 12-month 
anniversaq of the date of this Agreement (the “Initial Termination Date”); provided, however, that 
the right to terminate this Agreement pursuant to this Section 7.0l(b)(i) shall not be available to 
any party whose failure to perform any of its obligations under this Agreement results in the failure 
of the Merger to be consummated by such time; and provided, fbrther, that, (A) if on the Initial 
Termination Date the conditions to the Closing set forth in Sections 6.01 (b), 6.02(d) and/or 6.03(d) 
shall not have been fdfilled but all other conditions to the Closing shall have been hlfilled or shall 

r 
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be capable of being fulfilled, then either party may (on one or more occasions) extend the Initial 
Termination Rate up to the 18-month anniversary of the date of this Agreement and (B) if the 
Initial Termination Date (as it may be extended pursuant to clause (A) of this Section 7,01(b)(i)) 
shall occur during any Final Order Waiting Period, the Initial Termination Date shall be extended 
until the third business day after the expiration of such Final Order Waiting Period; 

(ii) if the Duke Shareholder Approval shall not have been obtained at a Duke 
Shareholders Meeting duly convened therefor or at any adjournment or postponement thereof; 

(iii) if the Progress Shareholder Approval shall not have been obtained at a 
Progress Shareholders Meeting duly convened therefor or at any adjournment or postponement 
thereof; 

(iv) if any Restraint having any of the effects set forth in Section 6.01(b) shall be 
in effect and shall have become final and nonappealable; provided that the party seelang to 
terminate this Agreement pursuant to this Section 7.01@)(iv) shall have used its reasonable best 
efforts to prevent the entry of and to remove such Restraint; or 

(v) if any condition to the obligation of such party to consummate the Merger 
set forth in Section 6.02 (in the case of Progress) or in Section 6.03 (in the case of Duke) becomes 
incapable of satisfaction prior to the Initial Termination Date (or, if the Initial Termination Date is 
extended in accordance with the second proviso to Section 7.01@)(i), such date as extended); 
provided, however, in the case of Section h.O2(d) and 6.03(d), the Initial Termination Date shall 
refer to such date as it may be extended pursuant to the second proviso to Section 7.01@)(i); and 
provided furtlier, that the failure of any such condition to be capable of satisfaction is not the result 
of a material breach of this Agrement by the pariy seeking to terminate this Agreement; 

(e) by Progress, if Duke shall have breached or failed to perform in any material 
respect any of its representations, warranties, covenants or other agreements contained in this 
Agreement, which breach or failure to perform (A) would give r ise to the failure of a condition set 
forth in Section G.O2(a) or @), and (I3) is incapable of being cured by Duke or is not cured by Duke 
within 60 days following receipt of written notice from Progress of such breach or failure to 
perform; 

(d) by Progress in accordance with Section 4.03(b); provided, that, in order for the 
termination of this Agreement pursuant to this paragraph (d) to be deemed effective, Progress shall 
have complied with Section 4.03 and with applicable requirements, including the payment of the 
Progress Termination Fee, of Section 5.09; 

(e) by Duke, if Progress shall have breached or failed to perform in any material 
respect any of its representations, warranties, covenants or other agreements contained in this 
Agreement, which breach or failure to perform (A) would give rise to the failure of a condition set 
forth in Section 6.03(a) or (b), and (B) is incapable of being cured by Progress or is not cured by 
Progress within GO days following receipt of written notice from Duke of such breach or failure to 
perform; 

(0 by Duke in accordance with Section 4,04(b); provided, that, in order for the 
terminatioc of this Agreement pursuant to this paragraph ( f )  to be deemed effective, Duke shall 
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have complied with Section 4.04 and with applicable requirements, including the payment of the 
Duke Termination Fee, of Section 5.09; 

(g) by Progress, if the Board of Directors of Duke (or any committee thereof) (i) shall 
have withdrawn or modified, or proposed pubIicIy to withdraw or modify, the approval or 
recommendation by such Board of Directors of the Duke Charter Amendment or the Duke Share 
Issuance, (ii) shall fail to reaffirm such approval or reconmendation within 15 business days of 
receipt of Progress’s written request at any time when a Duke Takeover Proposal shall have been 
made and not rejected by the Board of Directors of Duke; provided, that, such IS-business day 
period shall be extended for ten business days following any inaterial modification to such Duke 
Takeover Proposal occurring after the receipt of Progress’s written request and provided, further, 
that such 1 5-business day period shall recommence each time a Duke Takeover Proposal has been 
made following the receipt of Progress’s written request by a person that had not made a Duke 
Takeover Proposal prior to the receipt of Progress’s written request, or (iii) shall have appioved or 
recommended, or proposed to approve or reconmend, a Duke Takeover Proposal; or 

@) by Duke, if the Board of Directors of Progress (or any committee thereof) (i) shall 
have withdrawn or modified, or proposed publicly to withdraw or modify, the approval or 
recommendation by such Board of Directors of this Agreement or the Merger, (11) shall fail to 
reaflirni such approval or recommendation within 15 business days of receipt of Duke’s written 
request at any time when a Progress Takeover Proposal shall have been made and not rejected by 
the Board of Directors of Progress; provided, that, such 1.5-business day period shall be extended 
for ten business days following any material modification to such Progress Takeover Proposal 
occurring after the receipt of Duke’s written request and provided, hrther, that such 15-business 
day period shall recommence each time a Progress Takeover Proposal has been made following 
the receipt of Duke’s written request by a persou Lhat bad not made a Progress Takeover Proposal 
prior to the receipt of Duke’s written request, or (iii) shall have approved or recommended, or 
proposed to approve or recommend, a Progress Takeover Proposal. 

Section 7.02 Effect of Ternination. (a) In the event of termination of this Agreement by 
either Duke or Progress as provided in Section 7.01, this Agreement shall forthwith become null 
and void and have no effect, without any liability or obligation on the part of Progress or Duke, 
other than the provisions of Section 5.09, this Section 7.02 and Article WI, which provisions shall 
survive such termination, and except to the extent that such termination results from the wilfil and 
material breach by a party of any of its representations, warranties, covenants or agreements set 
forth in this Agreement, in which case such termination shall not relieve any party of any liability 
or damages resulting from its willful and material breach of this Agreement (including any such 
case in which a Progress Termination Fee or a Duke Termination Fee, as the case may be, is, or any 
expenses of Progress or Duke in comection with the transactions contemplated by this Agreement 
are, payable pursuant to Section 5.09 to Progress or Duke, as the case may be (the “Jniured Partv”), 
to the extent any such liability or damage suffered by the Injured Party exceeds the amount of the 
Progress Termination Fee, in the circumstance in which Duke is the Injured Party, or the Duke 
Termination Fee, in the circumstance in which Progress is the Injured Party and any expenses 
payable pursuant to Section 5.09 to the Injured Party, it being the intent that any Progress 
Termination Fee, Duke Termination Fee and any expenses paid to the Injured Party shall serve as a 
credit against and off-set any liability or damage suffered by the Injured Party to the extent of such 
pa p e n t ) .  
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(b) In the event Duke terminates this Agreement pursuant to Section 7.0 l(h)(i) as a 
resuIt of the Board of Directors of Progress having withdrawn or modified, or proposed to publicly 
wifhdraw or modify, the approval or recommendation by such Board of Directors of t h s  
Agreement or the Merger that was made primarily due to adverse conditions, evcnts or actions of 
or relating to Duke, in any judicial, court or tribunal proceeding in which the payment of the 
Progress Termination Fee is at issue under the proviso in Section 5.09(b)(iv), whether brought or 
initiated by Duke or Progress, Progress shall have the burden of proving that the Board of 
Directors of Progress withdrew or modified, or proposed publicly to withdraw or modify, the 
approval or recommendation by such Board of Directors of this Agreement or the Merger 
primarily due to adverse conditions, events or actions of or relating to Duke. 

(c) In the event Progress terminates this Agreement pursuant to Sectiou 7.01(g)(i) as a 
result of the Board of Directors of Duke having withdrawn or modified, or proposed to publicly 
withdraw or modify, the approval or recornmendation by such Board of Directors of the Duke 
Share Issuance and the Duke Charter Amendment that was made primarily due to adverse 
conditions, events or actions of or relating to Progress, in any judicial, court or tribunal proceeding 
in which the payment of the Duke Tennination Fee is at issue under the proviso in Section 
.5.09(c)(iv), whether brought or initiated by Progress or Duke, Duke shall have the burden of 
proving that the Board of Directors of Duke withdrew or modified, or proposed publicly to 
withdraw or modify, the approval or recommendation by such Board of Directors of the Duke 
Share Issuance and the Duke Charter Amendment primarily due to adverse conditions, events or 
actions of or relating to Progress. 

Section 7.03 Amendment. This Agreement may be amended by the parties at any time 
before or after the Duke Shareholder Approval or the Progress Shareholder Approval; provided, 
however, that after any such approval, there shall not be made any amendment that by law requires 
further approval by the shareholders of Duke or Progress without the furiher approval of such 
shareholders. This Agreement may not be amended except by an instrument in writing signed on 
behalf of each of the parties. 

Section 7.04 Extension: Waiver. At any time prior to the Effective Time, a party may (a) 
extend the time for the performance of any of the obligations or other acts of the other parties, (b) 
waive any inaccuracies in the representations and warranties of the other parties contained in this 
Agreement or in any document delivered pursuant to this Agreement or (c) subject to the proviso 
of Section 7.03, waive compliance by the other parties with any of the agreements or conditions 
contained in this Agreement. Any agreement on the part of a party to any such extension or waiver 
shall be valid only if set forth in an instrunlent in writing signed on behalf of such party. The 
failure of any party to this Agreement to assert any of its rights under this Agreement or otherwise 
shall not constitute a waiver of s?lch rights. 

ARTICLE VIII 

GENERAL PROVISIONS 

Section 8.01 Nonsurvival of Representations an@ Warranties. None of the 
representations and warranties in this Agreement or in any instrument delivered pursuant to this 
Agreement shall survive the Effective Time. This Section 8.01 shall not limit m y  covenant or 

! 
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agreement of the parties that by its terms contemplates perfomiance after the Effective Time and 
such provisions shall survive the Effective Time. 

Section 8.02 Notices. All notices, requests, claims, demands and other comnunications 
under this Agreement shalI be in writing and shall be deemed given (as of the time of delivery or, 
in the case of a telecopied communication, of confiation) if delivered personally, telecopied 
(which is confumed) or sent by overnight courier (providing proof of delivery) to the parties at the 
following addresses (or at such other address for a party as shall be specified by like notice): 

if to Duke, to: 

Duke Energy Corporation 
526 South Church Street 
Charlotte, North Carolina 28202 
Telecopy No.: (704) 382-7705 
Attention: Marc E. Manly 

with a copy to: 

Wachtell, Lipton, Rosen & Katz 
5 I West 52nd Street 
New York, New York 10019 
Telecopy No.: (212) 403-2000 
Attention: Steven A. Rosenblum 

if to Progress, to: 

Progress Energy, Inc. 
410 S. Wilmington Street 
Raleigh, North Carolina 27602 
Telecopy No.: (919) 546-5245 
Attention: John R. McArtbur 

with a copy to: 

Hunton & Williams L,LP 
200 Park Avenue 
New York, New York 10166 
Telecopy No.: (212) 309-1100 
Attention: James A. Jones, lII 
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and 

Hunton & Williams LLP 
One Bank of America Plaza, Suite 1400 
421 Fayetteville Street 
Raleigh, North Carolina 27601 
Telecopy No.: (919) 833-6352 
Attention: Timothy S. Goettel 

Section 8.03 Definitions. For purposes of this Agreement: 

(a) an “affi1iate” of any person means another person that directly or indirectly, 
through one or more intermediaries, controls, is controlled by, or is under common conbol with, 
such first person, where c~co~itroI~’ meam the possession, directly or indirectly, of the power to 
direct or cause the direction of the management policies of a person, whether through the 
ownership of voting securities, by contract, as trustee or executor, or o tfienvise; 

(b) “capital stock? or “shares of caDital stock” means (i) with respect to a corporation, 
as determined under the laws of the jurisdiction of organization of such entity, capital stock or such 
shares of capital stock; (ii) with respect to a pulnership, limited liability company, or similar entity, 
as determined under the laws of the jurisdiction of organization of such entity, units, interests, or 
other partnership or limited Liability company interests; or (5) any other equity ownership or 
participation; 

(c) “Contract” means any legally binding written or oral agreement, contract, 
subcontract, lease, instmnent, note, license or sublicense; 

(d) “‘material adverse effect” means, when used in connection with Progress or Duke, 
as the case may be, any change, effect, event, occurrence or state of facts (i) that is materially 
adverse to the business, assets, properties, financial condition or results of operations of such 
person and its subsidiaries taken as a whole but excluding any of the foregoing resulting from (A) 
changes Fo international or national political or regulatory conditions generally (in each case, to the 
extent not disproportionately affecting the applicable person and its subsidiaries, taken as a whole, 
as compared to similarly situated persons), (B) changes or conditions generally affecting the US. 
economy or financial markets or generally affecting any of the segments of the industry in which 
the applicable person or any of its subsidiaries operates (in each case, to the extent not 
disproportionately affecting the applicable person aud its subsidiaries, bken as a whole, as 
compared to similarly situated persons), (C)  the announcement or consummation of, or 
compliance with, this Agreement, or (D) any taking of any action by such party at the written 
request of the other party, or (ii) that prevents or materially delays such person from performing its 
material obligations under this Agrcement or consummation of the transactions contemplated 
hereby; 

(e) “person” means an individual, corporation, partnership, limited liability company, 
joint venture, association, trust, unincorporated organization or other entity; 

I 
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(f) “subsidiary” means, with respect to any person, any other person, whether 
incorporated or unincorporated, of which more than 50% of either the equity interests in, or the 
voting control of, such other person is, directly or indirectly through subsidiaries or otherwise, 
beneficially owned by such first person; and 

(g) “knowled~eY~ means (i) with respect to Progrcss, the actual knowledge of the 
persons listed in Scction 8.03(g) of the Progress Disclosure Letter, and (ii) with respect to Duke, 
the actrial knowledge of the persons listed in Section 8.03(g) of the Duke Disclosure Letter. 

Section 8.04 Interpretation and Other N a t a .  (a) When a reference is made in this 
Agreement to an Article, Section or Exhibit, such reference shall be to an Article or Section of, or 
an Exhibit to, this Agreement unless otherwise indicated. The table of contents and headings 
contained in this Agreement are for reference purposes only and shall not affect in any way the 
meaning or interpretation of this Agreement. Whenever the words ccinclude,y’ “includes” or 
“including” are used in this Agreement, they shall be deemed to be followed by the words ‘[without 
limiiation ” The words “hereof,” “herein” and “hereundex” and words of similar import when used 
in this Agreement shall refer to this Agreement as a whole and not to any particular provision of 
this Agreement. All terms defrned in this Agreement shall have the defined meanings when used 
in any certificate or other document made or delivered pursuant hereto unless otherwise defined 
therein. The d e f ~ t i o n s  contained in this Agreement are applicable to the singular as well as the 
plural forms of such terms and to the masculine as well as to the feminine and neuter genders of 
such terms Any agreement, instrument or statute defined OF referred to herein or in any agreement 
or instrument that is referred to herein means such agreement, instrument or statute as from time to 
time amended, modified or supplemented, including (in the case of agreements or instruments) by 
waiver 01 consent and (in the case of statutes) by succession of comparable successor statutes and 
references to all attachments thereto and instruments incorporated therein. References to a person 
are also to its permitted successors and assigns. 

(3) Each of Duke and Progress has or may have set forth information in its respective 
disclosure Iettcr in a section thereof that corresponds to the section of this Agreement to which it 
relates. A matter set forth in one section of a disclosure letter need not be set forth in any other 
section of the disclosure letter so long as its relevance to the latter section of the disclosure letter or 
section of this Agreement is reahly apparent on the face of the information disclosed in the 
disclosure letter to the person to which such disclosure is being made. The fact that any item of 
information is disclosed in a disclosure letter to this Agreement shall not be construed to mean that 
such information is required to be disclosed by this Agreement. Such information and the dollar 
thresholds set forth herein shall not be used as a basis for interpreting the terms 3natena1,” 
“material adverse effect” or other similar terms in this Agreement. 

(c) Duke agrees to cause Merger Sub to comply with its obligations under this 
Agreement. 

Section 8.05 Countemarts. This Agreement may be executed in one or more 
counterparts, all of which shall be considered one and the same agreement and shall become 
effective when one or more countcrparts have been signed by each party and delivered to the other 
parties. 

-79- 



U S. Nuclear Regulatory Commission 
March 31, 201 1 
Attachment 1 
Page 85 of 97 

Section 8.06 Entire Ameement: No Third-Pm Beneficiaries. This Agreement 
(including the docunlents and instruments referred to herein) and the Confidentiality Agreement 
(i) constitute the entire agreement, and supersede all prior agreements and understandings, both 
written and oral, among the parties with respect to the subjcct matter of this Agreement and (ii) 
except for the provisions of Section 5.08 (which shall be enforceable by the Indemnified Parties) 
and except for the rights of Progiess’s shareholders to receive thc Merger Consideration after the 
Effective Time in the event the Merger is consummated, are not intended to confer upon any 
person other than the parties any rights or remedies. The representations and warranties in thls 
Agreement are the product of negotiations among the parties and are for the sole benefit of the 
parties. Any inaccuracies in such representations and warranties are subject to waiver by the 
parties in accordance with the terms of this Agreement without notice or liability to any other 
person, The representations and warranties in this Agreement may represent an allocation among 
the parties of risks associated with particular matters regardless of the knowledge of any of the 
parties and may have been qualified by certain disclosures not reflected in the text of this 
Agreement. Accordingly, persons other than the parties may not rely upon the representations and 
warranties in this Agreement as  characterizations of actual facts or circumstances as of the date of 
this Agreement or as of any other date. 

Section 8.07 Governing Law. This Agreement shall be governed by, and construed in 
accordance with, the laws of tlic State of Delaware, regardless of the Iaws that might otherwise 
govern wider applicable principles of conflict of laws, except that matters related to the fiduciary 
obligations of the Progress Board of Directors shall be governed by the laws of the State of North 
Cam 1 ina . 

Section 8 08 Assinnment. Neither this Agreement nor any of the rights, interests or 
obligations under this Agreement shall be assigned, in whole or in part, by operation of law or 
otherwise by any of the parties hereto without the prior written consent of the other party. Any 
attempted or purported assignment in violation of the preceding sentence shall be null and void and 
of no effect whatsoever. Subject to the preceding two sentences, this Agreement shall be binding 
upon, inure to the benefit of, and be enforceable by, the palties and their respective successors and 
assigns. 

Section 8.09 Enforcement 

(a) The parties agree that irreparable damage would occur and that the parties would 
not have any adequate remedy at law in the evcnt that any of the provisions of this Agreenient were 
not performed in accordance with their specific terns or were otherwise breached. It is 
accordingly agreed that the parties shall be entitled to an injunction or injunctions to prevent 
breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement, 
without the necessity of posting bonds or similar undertakings in connection therewith, this being 
in addition to any other remedy to which they are entitled at law or in equity. 

(b) Each of the parties (i) irrevocably subnits itself to the personal jurisdiction of each 
state or federal court sitting in the State of Delaware, as well as to the jurisdiction of all courts to 
which an appeal may be taken from such courts, in any suit, action or proceeding arising out of or 
relating to this Agreement or any of the transactions contemplated herein, (ii) agrees that every 
such suit, action or proceeding shall be brought, heard and determined exclusively in the Court of 
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Chancery o f  the State of Delaware (provided that, in the event subject matter jurisdiction is 
unavailable in or declined by the Court of Chancery, then all such claims shall be broughf heard 
and determined exclusively in any other state or federal court sitting in the State of Delaware), (iii) 
agrees that it shall not attempt to deny or defeat such personal jurisdiction by motion or other 
request for leave Erom such court, (iv) agrees not to bring any suit, action or proceeding arising out 
of or relating Lo this Agreement or any of the transactions contemplated herein in any other court, 
and (v) waives any defense of inconvenient forum to the maintenance of any suit, action or 
proceeding so brought. 

(c) Each of the parties agrees that service of any process, smnmons, notice or 
document by L J S .  registered mail to its address set forth in Section 8.02 shall be effective service 
of process for any action, suit or proceeding brought against it, provided, however, that nothing 
contained in the foregoing clause shall affect the right of any party to serve legal process in any 
other manner permitted by applicable Law. 

Section 8.10 Severability. Tf any term or other provision of this Agreement is invalid, 
illegal or incapable of being enforced by any rule of law or public policy, all other conditions and 
provisions of  this Rgreement shall nevertheless remain in full force and effect. Upon such 
determination that any term or other provision is invalid, illegal or incapable of being enforced, the 
parties hereto shall negotiate in good faith to modify this Agreement SO as to effect the original 
intent of the parties as closely as possible to the fullest extent permitted by applicable law in an 
acceptable manner to the end that the transactions contemplated hereby are Willed to the extent 
possibIe. 

Section 8.11 Waiver of Jurv Trial. Each party to this Agreement knowingly and 
voluntarily waives, to the filllest extent perniitled by applicable law, any right it may have to a trial 
by jury in respect of any action, suit or proceeding arising out of  or relating to this Agreement. 
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WWSS WI-IEREOF, Duke, Merger Sub and Pm'ogress have caused this AgteemenC to 
be signed by their ~espeotive officers thereiinto duly auth~n'zed, all as of the date first written 
above. 

DIAMOND ACQIJISII'ION CORPOWL'ION 

PIIOGIESS ENERGY, INC. 

BY 
Name: 
i 11lc: * .. 

-- SIGNATURE PAGE TO THE MERGER AGREE%ENT- 
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IN WlTlQ3SS WEEEREOF, Duke, Merger Sub and Progress have caused this Agreement 
to be signed by their respective officers thereunto duly authorized, all as of the date first written 
above. 

DUKE ENERGY CORPORATION 

BY 
Name: 
Title: 

DIAMOND ACQUISITION CORPORATION 

BY - 
Name: 
Title; 

Chairmm, President 
Ofticet 

- SIGNATURE PAGE TO THE MERGER AGmEMENT- 
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Exhibit A 
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1. As of the Effective Tinie, the size of the Board of Directors of Duke will be increased to 18. 

2. All 1 1 current directors of Duke (the ”Duke Desiznees”) will continue as directors as of the 
Effective Time, subject to their ability and willingness to serve. Seven ofthe current directors 
of Progress (the “Progess Designees”) will be added to the Board of Directors of Duke as of 
the Effective Time, subject to their ability and willingness to serve, such seven directors to be 
designated by Progress, foliowing reasonable consultation with Duke, no later than March 20, 
2011. 

3. If any Duke Designee is unable or unwilling to serve as a director of Duke as of the Effective 
Time, Duke will designate a replacement, following reasonable consultation with Progress, 
wbich replacement shall be deemed a Duke Designee for all purposes of the Merger 
Agreement. 

4. If any Progress Designee is unable or unwilling to serve as a director of Duke as of the 
Effective T h e ,  Progress will designate a replacement, following reasonable consultation with 
Duke, which replacement shall be deemed a Progress Designee for all purposes of the Merger 
Agreement. 

5. As of the Effective Time, the standing Board committees of Duke will consist of Dike’s 
existing committees plus a Regulatory Policy and Operations Committee. At least one 
Progress Designee will serve on each committee. Zn determining and recommending 
committee assignments, the Board and the Corporate Governance Committee will take into 
account, among other things, the skills and expertise of the directors, the needs of the 
committees, and the goal that committee workloads be distributed reasonably among the full 
Board. 

6. Progress will designate the chairs of the Compensation Committee and the Audit Committee, 
and Duke will designate the chairs of each of the other Board committees, in each case 
following reasonable consultation with the other party, and in each case subject to such 
individuals’ ability and willingness to serve. If any such designated chair is unable or 
uuwilling to serve in such position as of the Effective Time, the party that designated such 
chair shall designate a replacement from among such party’s director designees, following 
reasonable consultation with the other party. 

7. Duke will designate the lead independent director, following reasonable consultation with 
Progress, subject to such individual’s ability and willingness to serve. If the individual so 
designated as lead independent director is unable or unwilling to serve in such position as of 
the Effective Time, Duke will designate a rcplacement .from among the Duke Designees, 
following reasonable consultation with Progress. 

8. Prior to the Effective Time, Duke will amend its Principles for Corporate Governance to 
provide that the normal retirement date for directors will be the annual meeting held in the 
calendar year following the calendar year in which such director reaches the age of 71. 

I 
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__ 
- Qvervienr of resporisibilities - 

Primary resqonsibility - Secondary responsibi l ic  

Executive Executive 
Chairman ~ CEO Chairman 

D Marketlpublic communications ---- 
.I 

d 
~- D BefoIe federal or international authorities .I 

0 Before state authorities ____ 4 
__ - 4 

FinanciaVeamings call/strategy/ .I 
appearance at EEI and other industry 
conferences 

.- 
6 Kate proceedings 

National media on federallglobal energy J .I 

Roles and Responsibilities 

olic 
Point of contact for merger activities - 4  - 
Responsibility to determine Board agenda 

Exhibit B 

- 
4 
4 

Chief Executive Officer 
Member of the Board 

5 Determines Board agenda 
D Conduit between Duke and Board 

4 

o Develops the strategic plan 
0 

B Develops public policy positions 
Develops and communicates vision & mission 

-4 

GQ Jointly designates exccutive management team 
with Executive Chairman prior to 
announcement 

D Following transition, selects executive 
management team with input born Executive 

- Chairman -- 
- 

e Develops annual budget for Board approval 
* Drives strategic financial and operational results 
0 Txads the organization 
- e Represents Duke to the public and investors 

Executive Chairman 
0 Conducts Board meetings 
o Supports Board selection process 
0 Assists in setting Board agenda 

= Provides input on public policy positions 
Spokesman on public policy initiatives 
0 National and international policy 
P Global initiatives 
B Active role in national and state 

government relations, in coordination with 
CEO 

- 
m Jointly designates executive management team 

with CEO prior to announcement 
Following transition, provides input on 
selection of executive management team 

- 
0 Represents the Board to the public 

, 
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Exhibit C 

EMPLOXSMENT AGREEMXNT 
TERM SHEET 

WILLIAM D. JOHNSON 

As soon as reasonably practicable following the execution of this term sheet but in any event prior 
to the effectivc date of the closing of the merger (the “Merger”) contemplated by the Agreement 
and Plan of Merger by and among Duke Energy Corporation (“Duke”), Progress Energy, Inc. 
(‘‘Progress’’) and Diamond Acquisition Corporation (the “Merger Agreement”), Duke will take 
such action (or cause its affiliates to take such action) as may be necessary and appropriate to 
effectuate a new employment agreenieut to be entered into or assumed by Duke for William D. 
Johnson (the “Executive”), whxh agreement shall take effect as of the Merger. Effective upon the 
closing of the Merger and until such time as a uew employment agreement becomes effective, this 
term sheet shall govern the respective parties’ rights and obligations and shall constitute an 
amendment of the Executive’s employment agreement when deemed effective as provided herein. 
The new employment agreement shall be governed by the following provisions. 

1,  Basic Premise -The new employment agreement shall be substantially similar to the form 
of the current employment agrecment for Dulce’s current CEO, except as otherwise 
described below. 

2. &-The Executive shall be named as President and CEO of Duke effective upon the 
Merger, which will require conforming changes to the new ealployment agreement. 

3 .  - Three-year term of employment commencing upon the closing of the Merger. 

4. Ongoing Compensation 

(a) 

fb) 

Annual Base Salarv - $1,100,000. 

Short-Term Incentive Plan - The Executive shall be eligible to participak in the 
applicable Duke short-term incentive plan, with a target oppoil~nity of 125% of 
annual base salary. The terms and conditions of the Executive’s short-term 
incentive compensation oppoftunities shall be substantially similar to the 
short-term incentive compensation opportunities provided to other executive 
officers of Duke, as determined by the Duke Compensation Committee from time 
to time. 

(c) LonE-Term Incentives - The Executive shall be eligible to participate in the 
applicable Duke long-term incentive plau, with a target opportunity of 500% of 
annual base salary. The terms and conditions (ens., performance measures, vesting 
schedules, allocation between perfomiance and phantom shares) of the Executive’s 
long-term incentive awards shall be substantially similar to the long-term incentive 
awards granted to other executive officers of Duke, as determined by the Duke 
Compensation Committee from time to time. 
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(d) Adjustments - Given the time period bchveen the effective date of this temi sheet 
and the anticipated date of the closing of the Merger, the Duke Compensation 
Committee will review benchmark data and reserves discretion to increase the 
compensation of the Executive if determined to be appropriate after taking into 
account the compensation provided to CEOs of Dtlke’s peer group. 

(e)  Enidoyee Benefits - The Executive shall be entitled to employee benefits (e.g., 
retirement plans, health and insurance plans, perquisites) as determined by the 
Duke Conipensation Committee from time to time. 

(f) SEW - The Executive’s benefit under the Amended and Restated Supplemental 
Senior Executive Retirement Plan of Progress Energy, Inc. (the “SERP”) shall be 
treated in the same manner as the benefit of other executives in the SEW who are 
employed with Duke following the closing of the Merger. 

5. Impact of Termination of Employment 

If the Executive is involuntarily terminated without cause or quits for good reason 
following, but prior to the second anniversary of, the closing of the Merger, he will 
be entitled to severance equal to the benefits provided under the Progress Energy 
Inc. Management Change-in-Control Plan, as amended from time to time, except 
that no tax gross-up shall be provided, and the parties shall use their best cfforts to 
structure the severance in a manner that eliminates or reduces the impact of 
Sections 28OG and 4999 of the tax code. 

If the Executive is involuntarily terminatedwithout cause or quits for good reason 
Following the second anniversary of, but pnor to the third anniversary of, the 
closing of the Merger, he will be entitled to the severance provided under his 
cuirent eniploynient agreement, as amended from time to time. 

For purposes of determining whether the Executive has “good reason” to terminate 
employment or a “constructive temcnation” has occurred, his move to Charlotte, 
NC, Sections 2.13(b) and 2.13(c) of the Progress Energy, Inc. Management 
Change-in-Control Plan and Section 8(a)(i) of his current employment agreement, 
shall be disregarded. 

6. Other Matters 

(a) Relocation Benefits - The Executive will be reimbursed for direct and indirect 
relocation costs, provided that the Executive shall not receive a tax gross-up or 
indemnification for any such relocation costs that constitute income to the 
Executive. 

(b) Advisor Fees -The Executive will be reimbursed for reasonable expenses incurred 
in connection with the negotiation of this term sheet and the new employment 
agreement. 
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(c) Comorate Aircraft - The Executive will be subject to substantially die same 
policies as currently in effect for Duke's current CEO. 
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LN WITNESS WHEREOF, the parties signing below havc executed this tenn sheet (his 
II_ day oFJanuarp, 201 1, iiitcnding to’be lcgally bound tliereby. 

DIAMOND RCQU ION CON’OMTION 

DlJKE ENEI<GY CORPORATION 

Williain D. Johnson 
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TERM SHEET FOR AMENDMENT TO 
E:MIPL,C)YMXNT AGREEMENT 

JAMES E. ROGERS 

As soon as reasonably practicable following the execution of this tenn sheet, but in any 
event prior to the Effective Time of the Merger contemplated by the Agreement and Plan of 
Mcrger by and among Duke Energy Corporation, Progress Energy, Inc. and Diamond Acquisition 
Corporation (the “Merger Agreement”), James E. Rogers (thc “Executive”) and Duke will each 
use their commercially reasonable efforts to amend (or cause their respective affiliates to amend) 
the employment agreement by and between the Executive and Duke, dated as of February 19,2009 
(the “Current Agreement”), as may be necessary and appropriate to effectuate the terms of the 
Executive’s employment following the Merger that are set forth below, which amendments shall 
take effect as o f  the Effective Time. Capitalized terms used but not defined herein shall have the 
meanings ascribed to such terms in the Merger Agreement. 

1. Current Agreement - Except as otherwise described below, the Current Agreement shall 
remain in full force and effect. 

2. Role and Responsibilities - The Executive shall serve as Executive Chairman of the Board 
of Directors of Dulce (the “Executive Chair”) following the Merger and will cease to be 
employed as President and Chief Executive Officer of Duke as of the Effective Time. The 
Executive will continue to report directly to the Board of Directors o f  Duke and his roIes 
and responsibilities will be those set forth on Exhibit B to the Merger Agreement. In no 
event will the foregoing amendments to the Current Agreement provide the Executive with 
the right to terminate his employment for “Good Reason” (as defined in the Current 
Agreement) undcr Section lo@) of the Current Agreement. 

3. m- The Executive’s term of employment will end on the later of (i) December 3 1,2013 
and (ii) tlie second anniversary of the Effective Time, unless terminated earlier pursuant to 
the terms of the Current Agreement. 

Ongoing Compensation - The Executive’s compensation will remain the same in all 
respccts as under the Current Agreement through December 3 1,2013. Should the term of 
employment continue beyond December 3 1,2013 and the Executive continue to serve as 
Executive Chair as of that date, the Compensation Committee of the Board of Directors of 
Dulce will address the Executive’s compensation for tbe remaining tenn of his employment 
at that time. 

4. 

5. Advisor Fees - The Executive will be reimbursed for reasonable expenses incurred in 
connection with the negotiation of this term sheet and the amendment to the Current 
Agreement. 

-1 - 



U S Nuclear Regulatory Conirnission 
March 31, 201 1 

Page OG of 97 
. Allachnient 1 

IN WITNESS WHEREOF, the p i t i e s  signing below have exccuted his tam sheet this 
__ day of January, 201 1, irilending to bc legally bound thereby. 

DIAMOND ACQU~SI’I’rON C:ORPORATION 

By : 

DUKG ENERGY CORPORATION 

By: 

j 

_ _ _ _ ~  
Jarncs E. Rogers 
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Exhibit E 

~- 
Individual 

Lynn Good 

Dhiaa Jamil 

Jeff Lyash 

Marc Manly- 

John McArthur 

-- 

___I 

___ -- 
Mark Mulhern 

Keith Trent 
- 

Jennifer Weber 

Position 

Chief Financial Officer 

Nuclear Generation 

Energy Supply 

__ 

General Counsel, Corporate Secretary 

Regulated XJtiLities 
-_ 
Chief Administrative Officer 

Commercial Businesses 

Human Resources 

Customer Operations 

In addition, A.R.. Mullinax and Paula Sims shall co-lead integration dlurhg the transition period 
following Closing. 

i 

i 
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DLRECTQRS AIVD PRINCIPAL OFFICERS OF 

AM) PROGRESS ENERGY, ln\TC.; 
PIUNCXPAL NUCLEAR OFPICERS OF 

CAROLINA POWER AND LIGHT COMPANY AND 

AND DllUECTORS ANIC) SENIOR OFFICERS OF 

B%IKJE: IEIBJERGY CAROIJNAS, LLC, ENERGY CBRPBRATION, 

FLiORJBA POWER CORPORATION; 

POST-MERGER DXJlKE ENERGY CORPORATION 
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I. DUKE ENERGY CAROLINAS, LLC (DUKE] 

A. Duke Board of Directors 

The business address and names of the current Duke board of directors are as follows. All are 
U.S. citizens. 

Duke Energy Carolinas, LLC 
526 South Church Street 
Charlotte, North Carolina 28202 

L.ynn ,J. Good 
James E. Rogers 
Marc E.  Manly 

B. Duke Principal Officers 

The business address, names, and current titles of the Duke principal officers and senior 
nuclear leadership are as follows. All are U.S. citizens. 

Duke Energy Carolinas, LLC 
526 South Church Street 
Charlotte, North Carolina 28202 

Susie C. Adams 
Antonio J.  Almeida 
Richard G. Beach 
David A. Baxter 
Keith G. Butler 
Myron L. Cafdwell 
Russell K. Campbell 
Brett C. Carter 
Swati V. Daji 
Stephen G. De May 
Bryan J. Dolan 
James B. Gainer 
T Preston Gillespie, Jr. 
Lynn J. Good 
Thomas P. Harrall, Jr. 
Sue C. Harrington 
Joseph E. Harwood 
Richard W. Haviland 
Catherine E. Heigel 
Dhiaa M Jamil 
Steven D. Jester 
Ronald A, Jones 
Robert T. Lucas I l l  
Karol P. Mack 
David S. Maltz 

Vice President, Business Support 
Vice President, Business Relations and Economic Development 
Assistant Secretary 
Vice President, Nuclear Engineering 
Senior Vice President, Tax 
Senior Vice President Financial Planning and Analysis 
Vice President, Asset Management 
President, North Carolina 
Chief Risk Officer 
Senior Vice President and Treasurer 
Vice President, Nuclear Plant: Development 
Vice President, Federal Regulatory Policy 
Site Vice President, Oconee 
Chief Financial Officer 
Vice President, Carolinas Field Operations 
Assistant Secretary 
Vice President, Catawba Contracts 
Senior Vice President, Construction and Major Projects 
President, South Carolina 
Group Executive, Chief Generation Officer, and Chief Nuclear Officer 
Vice President, Hydro Re-licensing and Lake Services 
Senior Vice President, Nuclear Development 
Assistant Secretary 
Assistant Secretary 
Vice President and Secretary 
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Gianna M. Manes 
Marc E. Manly 
Daniel K.. McRainey 
David W. Mohler 
James R. Morris 
Alva R. Mullinax 
Paul R. Newton 

C. James O’Connor 
V. Nelson Peeler 

John W. Pitesa 
Daltrum H. Poston 
Ronald R. Reising 
Regis T. Repko 
Caryn J. Riggs 
John J. Roebel 
James E. Rogers 
Carol E. Shrum 
Jim L. Stanley 
MarkA Svrcek 
Wiiliam F. Tyndall 
Benjamin C. Waldrep 
Jennifer L Weber 
James D. Wiles 
Steven K. Young 

Senior Vice President and Chief Customer Officer 
Group Executive, President and< Chief Legal Officer 
Vice President, Nuclear Special Projects 
Senior Vice President and Chief Technology Officer 
Site Vice President, Catawba 
Senior Vice President and Chief Information Officer 
Senior Vice President, Strategy, Wholesale Customers and 
Commodities & Analytics 
Vice President, Human Resources 
Vice President and Project Director, Enterprise Asset Management 
Initiative 
Senior Vice President, Nuclear Operations 
Vice President, Central Operations 
Senior Vice President and Chief Procurement Officer 
Site Vice President, McGuire 
Vice President, Performance Support 
Senior Vice President, Generation Support 
Chief Executive Officer 
Vice President, Rates 
Senior Vice President, Power Delivery 
Vice President, Business Development and Origination 
Senior Vice President, Federal Government and Regulatory Affairs 
Vice President, Nuclear Fleet Performance 
Senior Vice President and Chief Human Resources Officer 
Vice ?resident, FE&G Accounting 
Senior Vice President and Controller 

II. DUKE ENERGY CORPORATION 

A. Duke Enerqv Board of Directors 

The business address and names of the current Duke Energy board of directors are as follows. 
All are U.S. citizens. 

Duke Energy Corporation 
528 South Church Street 
Charlotte, NC 28202 

William Barnet Ill 
G. Alex Bernhardt, Sr. 
Michael G. Browning 
Daniel R. DiMicco 
John H. Forsgren 
Ann M. Gray 
James ti. Hance, Jr. 
E. James Reinsch 
James T. Rhodes 
James E. Rogers 
Philip R. Sharp 
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B. Duke Enerqy Principal Officers 

The business address, names, and current titles of the Duke Energy principal officers are as 
follows. All are U.S. citizens. 

Duke Energy Corporation 
526 South Church Street 
Charlotte, NC 28202 

Richard B.. Bates 
Roberta B.. Bowman 
Jeffery G. Browning 

Keith G. Butler 
Myron L. Caldwell 
Swati V. Daji 

Stephen G. De May 
Lynn .J. Good 
Dhiaa M. ,Jarnil 

David S. Maltz 
Gianna M. Manes 
Marc E. Manly 
Beverly K. Marshall 
David W. Mohler 
Alva R. Mullinax 
Ronald R. Reising 

Robert J. Ringel 
James E. Rogers 
John L. Stowell 
B. Keith Trent 
William F. Tyndall 

Jennifer L.. Weber 
Steven K. Young 

Vice President, Mergers and Acquisitions 
Senior Vice President and Chief Sustainability Officer 
Senior Vice President, Audit Services and Chief Ethics and 
Compliance Officer 
Senior Vice President, Tax 
Senior Vice President, Financial Planning and Analysis 
Vice President, Global Risk.Management and Insurance and 
Chief Risk Officer 
Senior Vice President, Investor Relations and Treasurer 
Group Executive and Chief Financial Officer 
Group Executive, Chief Generation Officer and 
Chief Nuclear Officer 
Vice President, Legal and Assistant Corporate Secretary 
Senior Vice President and Chief Customer Officer 
Group Executive, Chief Legal Officer and Corporate Secretary 
Vice President, Federal Policy and Government Affairs 
Senior Vice President and Chief Technology Officer 
Senior Vice President and Chief information Officer 
Senior Vice President, Supply Chain and 
Chief Procurement Officer 
Vice President, Legal and Assistant Corporate Secretary 
President and Chief Executive Officer 
Vice President, Environmental Health and Safety Policy 
Group Executive and President, Commercial Businesses 
Senior Vice President, Federal Government and 
Regulatory Affairs 
Group Executive, Human Resources and Corporate Relations 
Senior Vice President and Controller 

111. PROGRESS ENERGY, INC. 

A. Proaress Enerqy Board of Directors 

The business address and names of the current Progress Energy board of directors are as 
follows. All are U.S. citizens. 

Progress Energy, Inc. 
410 S. Wilmington Street 
Raleigh, NC 27601 
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John D. Baker I1 
James E.. Bostic, Jr. 
Harris E. DeLoach, Jr 
James B. Hyler, Jr. 
William D. Johnson 
Robert W. Jones 
W. Steven Jones 
Met R. Martinez 
E. Marie McKee 
John H. Mullin Ill 
Charles W. Pryor, Jr. 
Carlos A. Saladrigas 
Theresa M. Stone 
Alfred C. Tollison, Jr. 

6. Proqress Enerqv Principal Officers 

The business address, names, and current titles of the Progress Energy principal officers are as 
follows. All are U.S. citizens. 

Progress Energy, inc. 
410 S. Wilmington Street 
Raleigh, NC 27601 

David B. Fountain Assistant Secretary 
Sherri L. Green Treasurer 
William D Johnson 
Patricia Kornegay-Timmons Assistant Secretary 
Jeffrey J. Lyash 
John R. McArthur 

Thomas F. Moses Assistant Treasurer 
Mark F. Mulhern 
Jeffrey M. Stone 
Holly ti. Wenger Assistant Secretary 

Chairman, President, and Chief Executive Officer 

Executive Vice President 
Chief Compliance Officer, Corporate Secretary, Executive 
Vice President, and General Counsel 

Chief Financial OffiGer and Senior Vice President 
Chief Accounting Officer and Controller 

C. CP&L and FPC Principal Nuclear Officers 

The business address, names, and current titles of the CP&L and FPC principal nuclear officers 
are as follows. All are U.S.  citizens. 

Carolina Power & Light Company 
410 S. Wilmington Street 
Raleigh, NC 27601 



1J. S. Nuclear Regulatory Commission 
March 3 1, 201 1 
Attachment 3 
Page 5 of 6 

Fiorida Power Corporation 
299 1st Avenue N 
St. Petersburg, FL 33701 

Michael ‘1. Annacone 
Christopher L. Burton 
Joseph W. Donahue 
Robert J. Duncan II 
Jon A. Franke 
Garry D. Miller 
James Scarola 

Vice President - Brunswick Nuclear Plant 
Vice President - Harris Nuclear Plant 
Vice President - Nuclear Oversight 
Vice President -. Robinson Nuclear Plant 
Vice President - Crystal River Nuclear Plant 
Vice President .- Nuclear Engineering 
Chief Nuclear Officer and Senior Vice President 

IV. POST-MERGER DUKE ENERGY CORPORATION 

A. Post-Merqer Board of Directors 

At the close of the merger, the size of the board of directors of Duke Energy will be increased to 
eighteen All eleven current directors of Duke Energy will continue as directors as of the 
effective time of close, subject to their ability and willingness to serve. James E. Rogers, 
currently Chairman, President and Chief Executive Officer of Duke Energy, will serve as the 
Executive Chairman of the board of directors. The following seven of the current directors of 
Progress Energy will be added to the Board of Directors of Duke Energy as of the effective time 
of close, subject to their ability and willingness to serve: John !I. Baker II, 
Harris E. DeLoach, Jr., James B. Hyler, Jr., William D. Johnson, E. Marie McKee, 
Carlos A. Saladrigas and Theresa M. Stone 
directors after the merger will be U.S. Citizens. 

All members of the Duke Energy board of 

B. Post-Merqer Senior Officers 

After the merger, the Duke Energy headquarters will remain in Charlotte, North Carolina. The 
headquarters business address will be: 

Duke Energy Corporation 
550 South Tryon Street 
Charlotte, NC 28202 

The Merger Agreement provides that, StJbjeCt to such individuals’ ability and willingness to 
serve, the following individuals will be the senior officers of Duke Energy upon completion of the 
merger. All are lJ.S citizens. 

s 

o 

= 

Lynn J. Good, currently group executive and chief financial officer of Duke Energy, will 
continue as chief financial officer; 
Dhiaa M. Jamil, currently group executive, chief generation officer and chief nuclear officer 
of Duke Energy, will lead nuclear generation; 
William D. Johnson, currently chairman, president and chief executive officer of 
Progress Energy, will serve as the president and chief executive officer of Duke Energy; 
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Jeffrey J. Lyash, currently executive vice president of energy supply of Progress Energy, will 
lead energy supply; 
Marc E. Manly, currently group executive, chief legal officer and corporate secretary of 
Duke Energy, will be general counsel and corporate secretary; 
Jahn R. McArthur, currently executive vice president, general counsel and corporate 
secretary of Progress Energy, will lead regulated utilities; 
Mark F. Mulhern, currently senior vice president and chief financial officer of 
Progress Energy, will be chief administrative officer; 
B. Keith Trent, currently group executive and president of commercial businesses of 
Duke Energy, will lead commercial businesses; 
Jennifer 1. Weber, currently group executive and chief human resources officer of 
Duke Energy, will lead human resources; and 
Lloyd M. Yates, currently president and chief executive officer of Progress Energy Carolinas, 
will lead customer operations. 
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In addition to the NRC determination requested by Duke herein and approval requested by 
CP&L and FPC in their application, the proposed merger is contingent upon the following state 
and federal approvals or notifications: 

1, Consent and approval of the Federal Energy Regulatory Commission (FERC) under 
Section 203 of the Federal Power Act, as amended, or an order under the Power Act 
disclaiming jurisdiction over the transactions contemplated hereby; as well as approval 
of two related filings with the FERC under Section 205 of the Federal Power Act, each of 
which is necessary to complete the merger: (1) a joint dispatch agreement under which 
Duke and CP&L will jointly dispatch their generation facilities, and (2) a joint open 
access transmission tariff under which Duke and CP&L will jointly provide transmission 
service; 

2. Approval of the North Carolina Utilities Commission, the Public Service Commission of 
South Carolina and the Kentucky Public Service Commission;’ 

3 Filing of notification under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 
amended, and the implementing rules and regulations, and the expiration or early 
termination of the waiting period thereunder; . 

4 Approval and, to the extent required, a declaration of effectiveness by the Securities and 
Exchange Cornmission pursuant to the filing of (1) a proxy statement relating to the 
approval of the Merger Agreement by Progress Energy‘s and Duke Energy’s 
shareholders pursuant to the Securities Exchange Act of 1934, as amended, and the 
rules and regulations thereunder; (2) the registration statement on Form 5-4 prepared in 
connection with the issuance of Duke Energy Common Stock in the merger; and 
(3) such reports under the Exchange Act as may be required in connection with the 
Merger Agreement and the transactions contemplated thereby; and 

5. Pre-approvals of license transfers with the Federal Communications Commission 

-.. 

Duke Energy and Progress Energy will also provide information regarding the merger to their 
other state regulators: the Florida Public Service Commission, the Indiana Utility Regulatory 
Commission and the Ohio Public Utilities Commission, as applicable. 

f 





April 4,201 1 

The 1 lo11or:ible Jocelyn G. Boyd 
Chief ClerkiAdmiiiistrator 
I’uhlic Scmicc Cornniission of South Carolina 
101 Executive Center Drive, Suite 100 
Columbia, SC 292 10 

Ilear Mrs. l3oyd: 

The purpose of this lelter is to advise the Commission that today Progress Energy: Inc. 
and Duke E n i x g  Corporation made all required merger related filings with the North Carolina 
Utilities Co~miissioti, the Federal Energy Regulatory Coilmission m d  the Kentucky Public 
Scmicc Commission. On or before April 25, 201 I ,  Progrcss Energy, Inc. and Duke Energy 
Corporation will ciillSe to bc: filed wi th  thc Conmission all mcrgcr related applications in South 
C3 ro  1 i 113, 

I.,SkniIini 

cc: h4r. John Flitlcr 

STAREGL443 

Respectfully submitted, 

L,en S. Anthony 
Gencral Counsel 
Progrcss Energy Carolinas, Inc. 



April 12,201 I 

n e  HonorabIe Jocelyn G. Boyd 
Chief Clerk / Adnlinistrator 
Public Service Commission of South Carolina 
101 Executive Cenler Drive 
Columbia, SC 29210 

Re: Acquisition of Progress Energy, fnc. by Duke Energy Corporation and Merger of 
Progress Energy Carolinas, Inc. and Duke Energy Carolinas, LLC 

Dear Mrs. Boyd: 

By letter dated April 4, 201 1, Progress Energy, Lnc, (“Progress”) and Duke Energy 
Corporation (“Duke”) committed to thcs Commission that they would cause to be filed with the 
Commission on ar before April 25, 201 1, ali merger related applications in Soiilh CaroIina. The 
purposc of this letter is to fwher  describe the nature of these filings. As will be detailed more 
h l ly  in the Application, the proposed merger contemplates tliat two business transactions will 
occur: 1) Duke, i! holding company, will acquire Progress, a holding company; and 2) Progress 
Energy Carolinas, Inc. (“PEC”), a South Carolina electrical utility, will be merged into Duke 
Energy Carolinas, LLC (“DEC”), a South Carolina electrical utility. Given that the merger of 
DEC and PEC cmnot occur absent rhe acquisition of Progress by Duke, and the primary impact 
of h e  acquisition of Progress by Duke is upon DEC aod PEC, the Applicants will treat the two 
transactions fls one for the purposes of the Application. Therefore, Progress and Duke, on behalf 
of their respective electrical utilities (PEC and DEC), will file an application for approval of: the 
business combinations Iisted above, arid a Joint Dispatch Ageement which Will allow the 
centralized economic dispatch of PEC’s and DEC’s generation assets to serve their Carolinas’ 
customers. 

Very truly yours, 

Len 5. Anthony 
General Counsel 
Progress Energy Carolinas, Inca 

i,SA:mhni 

cc: Mr. Frank Ellerbe 
Ms. Nanette Edwards 
Mr. Jolm Flitter 

, 
I 



STATE OF SOUTH CAROLINA 

(Caption of Case) 

Application Regarding the 
Acquisition of Progress Energy, 
Incorporated by Duke Energy 
Corporation and Merger of Progress 
Energy Carolina, Incorporated and 
Duke Energy Carolinas, LLC 

BEFORE THE 
PUBLIC SERVICE COMMISSION 

OF SOUTH CAROLINA 

COVER SHEET 

DOCKETNDI 
NUMBER: 2011 - 158 - E 

(Please type or print) 
Submitted by: SC Bar Number: __. 

Len Anthony 

Telephone: 91 9-546-6367 
Fax: 

Mai 1 Code 17A4 Other: 
R a l e i r r h  NC 77603 Email: Len. S .Anthonv@Danmail. corn 

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers 
as required by law. This form is required for use by the Public Service Commission of South Carolina for the purpose of docketing and must 
be filled out completely. 

DOCKETING INFORMATION (Check all that apply) 
Request for item to be placed on Commission's Agenda 
expeditiously 0 Emergency Relief demanded in petition 

cc] Other: 
I I 

INDUSTRY (Check one) 

Electric 

0 Electric/Gas 

Electric/Telecommunications 

0 Electric/Water 

Electric/Water/Telecom. 

0 Electric/Water/Sewer 

Gas 

Railroad 

c] Sewer 

cz] Telecommunications 

0 Transportation 

c] Water 

cz] Water/Sewer 

0 Administralive Matter 

0 Other: 

N A T W  OF ACTION (Check all that apply) 

c] Affidavit 0 Letter Request 

c] Agreement 0 Memorandum CT] Request for Certification 

[zl Answer cz] Motion 0 Request for Investigation 

cz] Appellate Review Objection cz] Resale Agreement 

0 Application CT] Petition cz] Resale Amendment 

Brief a Petition for Reconsideration [I3 Reservation Letter 

cz] Certificate c] Petition for Rulemaking cz] Response 

[zl Comments 

0 Complaint [7 Petition to Intervene [zl Return to Petition 

cz] Consent Order 

Discovery [II Prefiled Testimony [7 Subpoena 

0 Exhibit 0 Promotion [7 Tariff 

0 Expedited Consideration Proposed Order Other: 

0 Interconnection Agreement Protest 

Interconnection Amendment 0 Publisher's Affidavit 

lz] Late-Filed Exhibit 0 Report 

cz] Petition for Rule to Show Cause c] Response to Discovery 

Petition to Intervene Out of Time 0 Stipulation 



P 
April 25,201 1 

Dqar Mrs, Boyd: 

Enclosed for filbg is ehe Appl.kxk?n of Duke Energy Corpontion C-Dnke-’) and Pmgress 
Energv‘, Inc. (“‘Progress’’) an Wlidfoftheir mica! U ~ $ Y  subsidhi Energy Ca- .o lh ,  

md ptogess Energy ~mhas, Inc., Eft~we a Business ation T~~m~action. 
plication contains codidentiid data w I%C applicants intend to 
d cost of fuel. In accordance with Order No. 2005-226 dated 
cket No. 2005-83-A and Commission Reylation 103-804(5)(1) and (2), 

Progress and Duke are filing both a confidential and a public version Q 

confidential version is in B sealed envelope marked ‘’COSPLDW 
the Applicarfon, Prugsess end Duke respecmy ~eqmst, &at the 

deaW version cantsim prorzcted informa5on and issue a 
O S W ~  undtr the Freedom ofkfomnrion Aci, S.C. Code $ 

& 103-804(S)(Z) *and any other provision of law, except in its public. fom. 

Very cruiy yours, 

Len 3. htho?ly 
Gene& Counsel 
Progrcss Enera Carohas, hc .  

EncloSw3s 
LX; Ms, Nanette Edwfirds 

Mr, John Flitter 
S A  REGIS02 



STATE OF SOUTH CAROLINA 
PUBLIC SERVICE COMMISSION 

DOCKFiT NO. 2011-158-E 

BEFORE TI= PUE3LIC SERVICE COMMISSION 

In the Matter of 1 APPLICATION OF DUKE ENERGY 
) CORPORATION AND PROGRESS ENF,RGY, 
) nVC. ON BEHALF OF THEIR ELECTRICAL 
) UTILITY SUBSIDIAKZES, DUCE ENXRGY 
) CAROLINAS, LLC AM) PROGRESS ENERGY 
) CAROLINAS, INC., TO ENGAGE IN A 
) BUSINESS COMRINATION TRANSACTION 

Application of Duke Energy Corporation and 
Progress Energy, Inc. on Behalf of Their 
Electrical Utility Subsidiaries, Duke Energy 
Carolinas, LLC and Progress Energy 
Carolinas, Inc., to Engage in a Business 
Combination Transaction ) 

Duke Energy Corporation (“Duke”)andProgressEnergy,Inc.(“P rogress”) (collectively 

referredtoas“theApp1icants”) , on behalf of their utility subsidiaries, Duke Energy Carolinas, 

LLC(“DEC”)andProgressEnergyCarolinas,Lc.(“PEC”) hereby apply lo the Public Service 

Commission ofSouth Carolina(“theCommission”)pursuantto S.C. Code Ann. fj 5 8-27-1 300 

(Supp. 2010) and Commission Regulation 103-823 €or authorization to engage in a business 

combination transaction. In support of this Application, the Applicants show the following: 

1 I DEC is an electrical utility organized, existing and operating under the laws of the 

State of North Carolina and is authorized to generate, transmit and distribute electric power in its 

service territory in South Carolina and North Carolina. Its principal ofice is located at 526 

South Church Street, Charlotte, North Carolina 28202-1 802. DEC’sserviceterritory in South 

Carolina and North Carolina encompasses over 24,000 square miles and contains nearly 2.4 

million customers. DEC is a wholly owned subsidiary of Duke, which is a holding company that 

does not own or operate utility assets in South Carolina. Duke is a corporation organized and 

existing under the laws of the State of Delaware. 



2. PEC is an electrical utility organized, existing arid operating under the laws of the 

State ofNorth Carolina and is authorized to generate, transmit and distribute electric power in its 

service territory in South Carolina and North Carolina. Its principal office is located at 411 

Fayetteville Street, Post Office Box 1551, Raleigh, North Carolina 27602-1551. PEC’s service 

territory in South Carolina and North Carolina encompasses over 34,000 square miles and 

contains nearly 1.5 million customers. PEC is a wholly owned subsidiary of Progress, which is a 

holding company that does not own or operate utility assets in South Carolina. Progress is a 

corporation organized and existing under the laws of the State of North Carolina. 

3. The names and addresses of the Applicants’ attorneys who are authorized to 

receive notices and communications with respect to this application are: 

Kodwo Ghartey-Tagoe 
Vice President - Legal 
Duke Energy Corporation 
EC03T / P.O. Box 1006 
Charlotte, North Carolina 28201-1 006 
Telephone: (704) 382-4295 

Frank Ellerbe 
Robinson, McFadden & Moore, P.C 
1901 Main St. Suite 1200 
Columbia, SC 292.01 
Telephone: (803)-223-96.5 1 

Len S. Anthony 
General Counsel 
Progress Energy Carolinas, Inc. 
Post Office Box 1551PEB 17A4 
Raleigh, North Carolina 27602-1 5.5 1 
Telephone: (919) 546-6367 

2 



T I E  TRANSACTION 

4. Duke and Progress have entered into a business combination agreement (“the 

Merger Agreement”) pursuant to whicb Duke will acquire all of the issued and outstanding 

A copy of the common stock ofProgress in exchange for shares ofnuke’s common stock. 

Merger Agreement is attached to this Application as Exhibit 1. Under the terms o f  the Merger 

Agreement, Progress shareholders will receive 2.6125 shares of Duke common stock for each 

share o f  Progress cominon stock they own upon the closing of the transaction. This exchange 

ratio will be ad.justed to 0.87083 shares of Duke stock for each Progress share, to account for a 

one-for-three reverse stock split to be effected by Duke in connection with the closing of the 

transaction, as further described in the Merger Agreement. 

1 

5.  The board of directors of Duke following the acquisition will consist of eighteen 

directors. Duke will designate eleven directors, and Progress will designate seven directors. 

6. The Duke-Progress business combination transacrion will occur at the holding 

company level. Progress will become a subsidiary of Duke, and both Progress and PEC will 

continue to exist as separate legal entities. PEC and DEC will be merged into a single legal 

entity at some point in the future. Prior to that formal consolidation, numerous aspects of their 

operations must be addressed, including but not limited to determination of  business practices, 

operating procedures, equipment specifications, uniform rate schedules, service regulations, and 

computer systems. When those operational issues have been addressed and Applicants are 

prepared to submit uniform rate schedules and service regulations for the combined electric 

utility to operate in South Carolina, those rate schedules and service regulations will be 

submitted to the Commission for approval. 

’ Progress common stock owned by Duke or Progress (othcr than in a fiduciary capacity) will not be included in the 
exchange. Such stock will automatically be canceled and retired. 

3 



THE LEGAL STANDARD FOR APPROVAL 

7. S.C. Code Ann. 9 58-27-1300 provides that an electrical utility subject to the 

jurisdiction of the Commission must first obtain Commission approval prior to selling, assigning, 

transferring, leasing, consolidating, or merging its utility property, powers, fianchises, or 

privileges. S.C. Code Ann. 9 58-27-1 Odefines“electricalutility~~as persons and corporations, 

their lessees, assignees, trustees, receivers, or other successors in interest owning or operating 

equipment or facilities for generating, transmitting, delivering, or furnishing electricity to or for 

the public for compensation in South Carolina Thus, PEC and DEC are “electrical utilities.” 

Duke and Progress are not “electrical utilities”. As explained in paragraph 6, two business 

transactions will occur: 1) Duke, a holding company, will acquire Progress, a holding company; 

and 2) at some point after the merger of the holding companies, PEC, a South Carolina electrical 

utility, will be merged into DEC, a South Carolina electrical utility. Although the statute clearly 

requires Commission approval of the merger of DEC and PEC ( S.C. Code Ann. 5 58-27-1300), 

it does not expressly grant the Commission ,jurisdiction over Duke acquiring Progress. But given 

that the merger of DEC and PEC cannot occur absent the acquisition of Progress by Duke, and 

the primary impact of the acquisition of Progress by Duke is upon DEC and PEC, the Applicants, 

on behalf of PEC and DEC, will treat the two transactions as one for the purposes of this 

Application. 

8. S.C. Code Ann. 5 58-27-1300 does not specify the standard the Commission 

should apply in reviewing and approving such transactions. However, in previous electrical 

utility mergers and combinations, the Commission has sought to ensure that South Carolina retail 

customers are protectcd from any adverse effects of a proposed consolidation or merger. In so 

doing, the Commission has considered factors such as whether the propmed transaction will 
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have any adverse effect on the utility's retail rates and charges, whether the utility's retail cost of 

service and jurisdictional revenues or expenses are adversely affected by the transaction, and 

whether the merger will result in any benefits to South Carolina retail customers. (See, e.& 

Application of Duke Energy Corporation for Approval Pursuant to South Carolina Code Sections 

58-27-1300, 58-27-1710, 58-27-1720 and 58-27-1730 to Issue Securities in Connection with a 

Business Combination Transaction with Westcoast Energy, Inc., Docket No. 200 1-44 1 -E, Order 

No. 2.002 -20 entered January 29, 2002; Application of Carolina Power & Light Company and 

Interpath Communications, Inc. to Transfer Ownership of CP&L and Interpath to a Holding 

Company, Docket No. 1 999-434-E/C7 Order No. 2000-0229 entered March 6, 2000; Application 

of Duke Power Company for Approval to Issue Securities in Connection with a Business 

Combination Transaction with PanEnergy Corporation, Docket No. 96-38343, Order No. 97-3 10 

entered April 21, 1997; Application of South Carolina Electric & Gas Company to Transfer and 

Redesignate Certain Certificates of Public Convenience and Necessity in accordance with a 

Corporate Reorganization, Docket No. 84-3 89-E/G, Order No. 84-98 1 entered November 27, 

1984.) 

9. The combination of Progress and Duke, and PEC and DEC, satisfies the standard of 

approval that has been articulated and applied by the Commission. As demonstrated below, the 

combination will produce financial benefits arising fiom the advantages of a larger, more 

diversified company; will generate direct and immediate operational and rate benefits to 

customers; will provide additional integration benefits over time; will create the largest utility in 

the Nation that will remain headquartered in the Carolinas; and the combination will not 

diminish effective state regulation. 
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FJNANCIAL BENEFITS 

10. The combined company will be the largest regulated electric utility in the Nation. 

It will be headquartered in Charlotte, with a significant presence in Raleigh, North Carolina. It 

will have the largest market capitalization, the largest generating capacity, the largest nuclear 

generating capacity and the largest number of customers of any regulated utility in the Nation. 

Following the completion of the natural gas combined cycle facilities being constructed by PEC 

and DEC, it will have a more diverse generation mix than either company standing alone. The 

size and diversity of the combined company will give it the financial strength to better compete 

for capital and invest in new baseload and other generation in the Carolinas when needed, as well 

as other necessary modernization of its plant, equipment, infrastructure and service offerings. 

Regulated utility operations will constitute over 88 percentofthecombinedcompany’sbusiness, 

thus creating a highly-focused electric utility positioned to maximize operational and supply 

chain efficiencies. Attached to this Application as Exhibit 2 are investment analyses of the 

proposed business combination prepared by Oppenheimer, Baird, and Bank of America 

confirming these benefits. 

DIRECT AND IMMEDIATE OPERATIONAL BENEFITS 

11. Although PEC and DEC will not be combined into a single legal entity 

contemporaneously with the acquisition of Progress by Duke, there will be significant 

coordination of the operations of PEC and DEC beginning upon the merger closing. These 

coordinated operations are intended to produce significant operational efficiencies that will 

directly benefit customers. The primary, and most immediate such benefit, will result from 

tra~isitioningindividualdispatchofPEC’sandDEC’sgenerating assets to combined dispatch via 

a ,joint dispatch agreement. Upon completion of the merger, PEC and DEC will also implement a 
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joint Open Access TransmissionTariff(“0ATT”) fortheirthree combinedbalancing authority 

areas2 The centralized economic dispatcliofPEC’saridDEC’sgenerationassetstoservet~eir 

Carolinascustomersisestimatedtoreducethecombinedcompany’sfuelcostsbyapproximately 

$364 million over the five-year period 2012-2016. These savings are the result of using the 

lower cost generation resources of each company to displace the higher cost resources of the 

other dependingupon themarginal cost ofproductionofeach entity’s available resources ina 

given hour. By transitioning tojoint dispatch on a real time basis, each utility’s available energy 

can be used to displace the other’s higher cost energy whenever such a cost difference exists 

without regard to the size of the difference. Importantly, absent such joint dispatch, much of 

these savings would not otherwise be achievable. Attached to this Application as Exhibit 3 is the 

proposed Joint Dispatch Agreement. 

12. The $364 million in fuel savings is a conservative estimate because no production 

cost model, including the model used to generate the $364 million savings estimate, is 

sufficiently granular to caphire the operations of dispatchers and hourly power traders on an 

energy trading floor. For example, dispatchers receive data every few seconds allowing them to 

make real time operational decisions (e.e;. economically adjust generator(s) output to match load; 

react to unit trips, adjust unit ramp rates, change unit start times, adjust spinning reserve 

requirements, and purchase economy power). Efficiencies gained in these real t h e ,  or minute- 

to-minute, operations are not fully captured in an hourly production cost model. Attached to this 

Application as Exhibit 4 is the study demonstrating the projected he1 savings of $364 million. 

The joint OATT will provide for joint terns and conditions but will continue to have separate transmission and 
ancillary service rates for the PEC and DEC balancing authority areas. PEC and DEC have filed for approval of the 
joint OATT with the Federal Energy Regulatory Commission. The single OATT will eliminate transmission 
wheeling charges between the PEC-East, PEC..West and DEC Balancing Authority Areas (“BAA”). 
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13. Significantly, the creation of a joint OATT for both DEC’s and PEC’s three 

balancing authority areas will benefit both PEC’s andDEC’s retail and wholesale customers. 

The elimination of multiple transmission charges will reduce the transaction costs associated 

with the energy exchanges between PEC and DEC, and will also allow wholesale customers to 

move power between and through PEC’s and DEC’s service territories with only a single 

transmission charge. As the system is configured today, wholesale customers are required lo pay 

two separate transmission charges in these situations. 

14. In addition tothe fuel savings generatedthrough the j oint dispatch OPEC’ sand 

DEC’s generation systems, fiirther fuel savings will be realized through the sharing of, and 

implementation of, best practices for fuel procurement and use. The leveraging of each entity’s 

expertise in railroad transportation services and coal procurement is estimated to result in a 

combined savings of $1 15 million over the five-year period 2012-2016. Additional savings of 

$183.9 million over this same five-year period are expected to be created through the application 

ofcoalblendingpracticestonEC’scoaluse,similartoPEC’scunentpractices. Additionally, 

coordinatingtheuseofPEC’sandDEC’sinterstate~iaturalgaspipelinecapacityto thegreatest 

extent allowed, reagent procurement efficiencies, and elimination of the need for DEC to 

establish a natural gas trading desk, are estimated to produce an additional $31.8 million of he1 

savings, for a total of $330.7 million over five years. Combined with the joint dispatch fiiel 

savings results, gross total fuel savings are estimated to be $694.7 million over the five-year 

period 2012-2016. The derivation of the additional $330.7 million of fuel savings is contained in 

Exhibit 5. The methodology to be used to allocate the joint dispatch and fuel savings between 

the two companies is contained in Exhibit 3 .  DEC and PEC intend to begin passing these fuel 

cost savings on to their customers immediately upon the approval and closing of the merger. 

8 



15. Exhibit 5 contains commercially sensitive information describing how the 

Applicants intend to reduce their delivered cost of fuel, including target reductions in rail and 

fuel costs, and fuel use strategies. Accordingly, the Applicants are filing both redacted (Public) 

and unredacted (Confidential) versions of this Exhibit. The Applicants request the Commission 

find that the Confidential version of Exhibit 5 contains protected information and issue a 

protective order barring its disclosure under the Freedom of Information Act, S.C. Code Ann. $9 

30-4-10 et., S.C. Code Ann. R e g  103-804(S)(1), or any other provision of law, except in its 

Public form. Pursuant to S.C. Code Ann. Reg. 103-804(S)(2) the determination of whether a 

document may be exempt from disclosure is withintheComissiori’sdiscretion.Sucharuling 

is necessary to avoid hanning the Applicants’ abiiity to negotiate favorable rates, terms and 

conditions with their h c l  and transportation suppliers. In accordance with Commission Order 

No. 2005-226, dated May 6, 2005, issued in Docket No. 2005-83-A, the Applicants are including 

with this Application a true and correct copy of the Confidential version of Exhibit 5 in a sealed 

envelope marked “CONFII)ENTLAL”. Each page of the Confidential version is marked 

“CONF’TDENTIAL VERSION.” The Applicants will provide the study lo parties to this 

proceeding pursuant to an appropriate confidentiality agreement. 

16. Additional savings are expected from the two utilities being able to reduce their 

respective reserve margin once they are affiliated. Although PEC and DEC each will continue to 

develop and file annual integrated resource plans, upon consummation of the merger, the 

planning of the two systems will be coordinated to a much greater extent. Just as the combined 

dispatch and operation of the two generation systems will produce significant fuel savings, 

coordinatedplanningofthetwo companies’ resource plans shouldresult inareductionin the 

amount of generating reserves necessary to serve the two systems on an ongoing basis. The 

9 



expected reduction in overall reserves, which reflects increased reliability of thc much larger 

combined systems, is made possible by the creation of a larger supply pool that reduces the 

possibility of having insufficient resources to meet peak demand following a contingency such as 

an unexpected outage 011 a large generating unit or weather-induced high demand periods. For 

example, although the loss of DEC's largest unit (1 100 MWs) represents approximately 6% of 

DEC's projected 2012 peak load, the loss of this unit would represent only 3.6% of the combined 

load o f  DEC and PEC in 2012. A lower reserve margin will reduce the amount of resources (and 

theassociatedcosts)requiredbyPECandDECto~eetcIistomers'electricit y needs. 

FUTURE INTEGRATION BENlEFITS 

17. It is anticipated that upon the actual integration o f  Duke's and Progress' service 

companies, additional cost savings opportunities will be created. The transition to integration is 

a significant undertaking, and these savings will occur over time as a result of the combination 

and assirnilation of the companies' information technology systems, supply chain functions, 

generation operations, corporate and administrative program, and inventories. There will be 

upfront costs associated with integrating these functions to yield benefits, but future savings in 

these areas are expected to be significant. Customers will enjoy the benefits of these savings in 

future rate proceedings. 

18. The cost savings described above do not reflect any savings associated with 

involuntary workforce reductions. Over time, Progress, Duke, PEC and DEC expect their 

combined workforces to be reduced compared to continued operation as unaffiliated companies. 

To the maximum extent possible, the companies will manage these reductions through normal 

retirements, employee attrition, possible voluntary retirement programs and similar measures, 

rather than through forced layoffs. 
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19. The savings generated from these integration activities will inure to the benefit o f  

DEC’sandPEC’scustoinersastheyarereflectedinfUtureratecases. BothPECandDECare 

opcrating in an increasing cost environment with modest load growth. Both utilities have 

embarked upon aggressive construction programs to replace or modernize old coal units, which 

have no environmental controls, with new clean coal and natural gas generation. For example, 

Duke is constructing over 1200 megawatts o f  new natural gas generation and is completing its 

825-megawatt clean coal Cliffside facility. Similarly, PEC is constructing over 2000 megawatts 

of new natural gas generation. Together these new plants will cost in excess of $5 billion. 

Further, both utilities are facing significant cost increases associated with the Environmental 

ProtectionAgency’snew proposed regulations, including those involving cooling water intake; 

coal ash ponds; mercury emissions; and greenhouse gas emissions. In addition, the Nuclear 

Regulatory Commission continues to issue new rules imposing significant additional costs on the 

utilities’nuclearoperations.Specifically,newrules 10 C.F.R. $ 5  73.54 and 73.55 establish new 

costly cyber security regulations and requirements for physical protection of nuclear reactors 

against radiological sabotage. Current forecasts demonstrate that the increased costs associated 

with the utilities’ fleet modernization progams and compliance with new regulatory 

requirements will require one or more general rate cases for both utilities in the 201 1-2013 

timeframe. Savings realized from merger integration activities in the test years for these general 

rate cases will help offset such rate increases. 

CAROLINAS CORPORATE PRESENCE 

20. The combined company will maintain the name of Duke Energy, with corporate 

headquarters in Charlotte and the continuation of a substantial presence in Raleigh. The 

Carolinas will benefit fiom an industry leader headquartered here, as well as the philanthropic, 
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cultural and civic support associated with a major corporate presence. Moreover, as the largest 

utility in an industry that many expect to demonstrate hrther consolidation in order to achieve 

many of the advantages described herein, it is much less likely that the resulting company will be 

acquired by another entity with the risk of corporate headquarters being moved to another region. 

Similarly, with this combination of two companies domiciled in the Carolinas, the risk that one 

or both could be acquired in this process of consolidation, and their corporate headquarters 

moved, is eliminated. 

- EFFECTIVE STATE F3ZGULATION IS NOT DIMINISHED 

21. In Dockets Nos. 96-183-E, 1999-434-E/C, 2001-44143, and 2005-210-E the 

Commission established regulatory conditions and Codes of Conduct for PEC and DEC. The 

purpose of these regulatory conditions and Codes of Conduct was, among other things, to ensure 

that the Cornn~ission’s jurisdiction over PEC and DEC was not diminished, and that the 

companies’ rates and quality of service were not adversely impacted as aresult of previous 

mergers or combinations involving PEC, DEC, and their corporate parents or affiliates, or the 

establishment of service companies. These conditions will continue to apply to PEC and DEC 

and protect against the risks at issue. 

22. Furthermore, both PEC and DEC will remain subject to full regulation by the 

Commission. The merger in no way diminishes the authority of the Cornmission to regulate the 

service quality and rates of PEC and DEC. Therefore, effective state regulatory oversight of 

both utilities will continue. 

23. With regard to cost allocations between and among the various companies within 

the Duke holding company structure following the merger, PEC and its service company propose 

toadoptDEC’sservicecompany’s cost allocationmanual. PEC and its service company will 
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adopt the same cost types or functions and allocation factors as are used by DEC and its service 

company. New service agreements will be filed as appropriate, as well as updated affiliate 

services lists. Service company costs that can be directly assigned will be assigned to the entity 

within the combined company receiving the benefit. Costs that cannot be directly assigned will 

use the appropriate allocation factor to allocate the cost to the appropriate entities within the 

combined company. 

MARKET POWER STUDY 

24. Attached to this Application as Exhibit 6 are the market power studies prepared 

by Progress and Duke in support of their merger approval filing with the Federal Energy 

Regulatory Commission. 

CONCLUSION 

2.5. The acquisition of Progress by Duke at the holding company level, and the 

ultimate combination of PEC and DEC, will allow the utilities to more effectively finance the 

large infrastructure investments required to meet the future energy needs of South Carolina and 

North Carolina. Through the proposed joint dispatch arrangement and fuel procurement 

synergies, PEC and DEC expect to reduce their joint fuel costs by over $690 million over the 

5-year period 2012-2016. Other integration savings will accrue to customers in the ordinary 

course of rate making proceedings. 

26. The Commission will continue to have full regulatory authority over PEC and 

DEC. Thus, any issues associated with this combination can readily be addressed and immediate 

netbenefits to theutilities’ customers assured. The acquisition of Progress by Duke, and the 

merger of PEC and DEC, are justified by the public convenience and necessity for the reasons 

explained above. The Cornmission should review the proposed acquisition of Progress by Duke, 
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and the merger of DEC and PEC, and approve the proposed Joint Dispatch Agreement and the 

merger of DEC and PEC. 

WHEREFORE, Applicants, on behalf of DEC and PEC, apply to the Commission for 

approval of the merger of PEC and DEC, as described herein, and the Joint Dispatch Agreement 

attached hereto as Exhibit 3. 

Respectfiilly submitted this the 25th day of April, 2011. 

DUKE ENERGY CAROLINAS, LL,C 

/ S I  
By: 

Frank Ellerbe 
Robinson, McFadden & Moore, P.C 
1901 Main St. Suite 1200 
Columbia, SC 29201 

Kodwo Ghartey-Tagoe 
Vice President - Legal 
Duke Energy Corporation 
EC03T / P.O. Box 1006 
Charlotte, North Carolina 28201-1 006 

PROGRESS ENERGY CAROLINAS, INC. 

/ S f  

Len S. Anthony 
General Counsel 
Progress Energy Carolinas, Inc. 
Post Office Box 155 1 /PEB 17A4 
Raleigh, North Carolina 27602-1 55 1 
Telephone: (919) 546-6367 

By: 
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ACKEEMENT AND PLAH OF MERGER, deted as of3anuary 8,201 1 (this 
ccAseeme~~7’)7 by at?d among DUKE ENERGY CORPOUTION, ti Delawxe coipontion 
( t n ~ ] ,  DkbfOND ACQW3InQN CORPORATION, a No.& C a d h a  corparztion and a 
direct wEolBy-owneG subsidiay of D-&e (‘Wereee SUI$’), and PROGRESS EhTRGY, INC., a 
North CamIma coqaration ~”~rorrress.’’). 

W W A S ,  “see respective Boards of birecfois ofC-&e and Meger Sub h ~ ~ v e  approved 
this A,menent, md deem it advisable a d  in the best kkrests oftfieir respective sf.aocktroldcs to 
consummate Uhe mergtr af -Merger Sub with md kio Progress on &e r e m  and conditions sex fori& 
hen& (the ”Merger”), a d  &re Board of Directors of Duke tm Octmhed to ncommcnd to t_h.e 
stwkbolbers ofD&e that hey qpr5ve an amendment to the headed  and b ~ e a s d  Ce&jmte of’ 
Incoqomtion nfDuke pmvidingfor a rev,~sse stock split and thzr they epprave the Issumce of 
shares of Duke Common Stock in mm-ectian with the 24e;gc;r ES set I”o& in this Agreen,~fit; 

WHEREAS, the Bolird 5 f D i i ~ t o r ~  of‘Progess has zxiopd this Agreement, a d  deems it 
ia the best irtkrest of Pmgws ro c o r n m a t e  the merger of Merger Sub wi-b end bto P r o m  an 
f&e krms anti G Q F I ~ ~ ~ ~ O I I S  set forth hsrein and 218s determined to wornmend to tha shareholders of 
Progess thar hey approve this Agmmmt and the Merg~r; 

WHEREAS, Duke and Progress desire to make c e m h  representations, warranties, 
covenants a d  agxxmenks in connection with the Merger and the transactiorls contemplated by this 
Ajgreement and dsrlso to prescri’oe vzrious conditisns to the Merger; and 

WHEREAS, for United States lfederal income tax ptllposcs, it is intended tbai-fm Merger 
shall qtaiifi as a reorganization under Section 368(a) o f lhe  Iniernal Revenue Code of 1986, as 
amended (the ‘‘-’’>, and this Agreement is intended to be, and is hereby, adapted as a plan of 
reorganization within the meaning of Sectinn 36S(a) of the Code. 

NOW, Ti-IEUFORE, in consideration of the foregoing and of  the representations, 
wenanties, covenmts ahd agteernents contained in this Agreement, the parties agree as follows: 

TEl33 MERGER 

Section 1.01. . n e  Merger, Upon the terms and subject to the cQnditions set forth in this 
Ageernant, at the Effective Time, Merger Sub shall be merged with and into Progress in 
accordmce with the: North Carolina Business Carpomlion Act (the “NCBCA”}. At the Effective 
Time, the separate corporate existence of Merger Su3 shall ceasc, a d  Progress shdil be the 
surviving corporation in the Merger (the “Suwivine Cornoradon”) a d  shall codhue its C O X ~ W E &  

~ X ~ S ~ I I G ~  cnder the laws ofthe $Me of North Cmlina and shall suceed tu md assuine all of the 
tights and obliga,nti&rta of P r o p s s  and Merger Sub in accordance with the NCBCA and shall 
Dc~orne, as a malt ofthe: Merger, a d i w t  wholly-owned subsidiaq o f  Duke. 

Sectirnn 1.012. CLasing. ITnlesr; #is ,4greernent shall have kea  reminaiied pursuant to 
Section 7.01 the closing offhe: Merger (the “C!osin~”) WN take piacest t0:00 am., local time, on 
a dafr. to be s,pecified by &he parties (the “Cfasia~: Dafg’), which, subjscr to Se~bo114.06 af this 
Agreeme& sE?ll be no l&cr then &e secand business day a f f r  sztisfkction or waiver ofthe 



cotlditiosns set forth in Article VI (other than thoss canditions that by their terms are to be satisfied 
at the Closing, but subject to the satisfaction or waiver (50 the extent permitted by ap 
oflfslrch conditions at suck ti.re)> ~mlerw rns5mAhe or date is a,ereed to by the parties bereto. The 
GBnsirig shall be held at s ~ c h  location as is agreed to by the g d e s  hereto, 

Section 1-03. Ef‘fective T h e  ofthe Merger. Subj9ct io the provisions oftfis Agreement, 
le after 1O:OQ ~m.,  !oca1 time, cm the Closing Dete the parties thereto shall file 

artides of merger (the “Articles of M c ~ e r “ )  executed in accordance witIn, a76 contd;taing such 
infomztiops 2s ?s required by, Section SS-11-05 of the NCBCA wit5 &e Secrefq of Skte of the 
Sbte ofNorth Cadi= md on ~r  ET tbts Closing Date sbil m&e dl 04her nfirgs or recordings 
required urrder the NCBCA, The Merger shall become effectivs at such time as the Artides of 
Merger are duly filed with the Sfscretary of State ofthe State ofNorth Carolina or at such later time 
as is specified in the Articles of Merger (the dme the Merger becomes eBecdve being hereinaibr 
refirred to .zs the “Effiective Time”]. 

Sectian 1 .go. EfEm aEth2 M e m x  The hkrger shdi p m a l i y  have the ei%cts sei forth 
in this A~I-WTIE~~ and the Epplicable provisiosls of theNCBCA, 

Section 1.05. &le$ of Incorporation arld B,v-laws ofthe Survivine Corporation. 

(a) At the Effective The, the srcles of inco’iporation of Merger Sub es e@ect 
immcdizxdy prior to the E&ctive T i e  shall be the srcles ofmcoq?orsrtion of the Surviving 
Cozporatiori ~ 4 1  there&er mended in accodmce wi@b the prouisiom thereof and h e m f  and 
applicable Law, in each case consistent with the obfigatians set forth in Senion 5.08. 

(b) At the Effective Time, the by-jaws of Merger Sub as in effect immediately prior to 
the Effective Time shall be the by-laws offhe Surviving Corpomtion mti! thereafter arnwded Lq 
eccordance with the provisiorls ijlereofwd hewof and applicable Law, in each m e  consistent wirh 
the abiigatiorms set for;tf? h Section 5.08, 

Section 1.06. Dkectoq, bid Oficers ofthe Survivinp Cornoration 

(a) Tbe directors ofMergm Sub at the Effective Time shdl, fhn and aftm the 
Effective -me, be: the directors of &e Survivkg Cozpodon iil the Merger umil their successors 
have been L3eaIy elated or appointed am! qulrlified, or their E-erfier deash, -resignation 0’1‘ removaL 

“%e of€icers of Progress at ihe Effecthe T h e  shall, from and after fhe Effective @) 
Time, be tha initial officers of tha Surviving Corporation until their successors have been duly 
elected or appointed and quztified, or their eidlrllier de&, resignation or remnva!. 

Section I .W. Post-Mtrger Opemtioras. 

(a) Board it3atktq Duke shall take: dl necessary corporate action to cawe tint: 
followifig to occur of the Effective Time: 0) the number of directors constitvutbg 
Directors of Duke shall ba as set forth in Exhibit A hereto, with the identities of the 
Designees (as defked h&hihltA hereto) ~ t s  set,fsft inE%hfbit A hereto and thc identities of the 
Progress Designees (;is bt?.fEed iq ExhibitA,4bereto] 8s identified by Progress afkr &e &e hereof 
in accordslnoa with the provisions of Exhib&Aher&, subject tosuch individuals’ abllit~r and 



willingness to serve; (ii) the committees ofthe Baard of Directors of Duke shall be as set forth in 
Exhibik A hereto, and the chairpersons of each such committee <hall be designated in accordance 
with the provisions of Exhibit A hereto, sribject to such individuals’ ability andwiliingness to 
serve; and (iii) the lead independent director of the Board of Directors of Duke shall be designated 
in accordance with the provisions of Exhibit A hereto, subject to such individual’s ability and 
williqgess ta serve. In the event any Duke Designee or any Progress Designee becomes unable or 
unwilling to serve as a director on the Board of Directors ofDuke, or tis a chairperson of a 
committee or as lead independent director, a replacement for such designee shall be determined in 
accordance with the provisions of Exhibit A hereto, 

(b) Chairman of the Board; President and Chief Executive Office:; hecutiye Officers. 

(i} Duke’s Board of Directors shall cause the current Chief Executive OEcm 
of Progress (the “Progress CEO”) to be appointed as the President and Chief Exmutiire Officer of 
Duke, and cause the current Chief Executive Officer of Duke (the “Duke CEO”) to be appointed as 
the Chaiman of the Board of Directors of Duke, in eaCh case, effective 8s of, and conditioned 
upon the occurrence of, the EffeFtive Time, and subject to such individuals’ ability and willingness 
to serve. The roles and responsibilities of such officers shall be as specified on Exhibit B to this 
Agreement. In the event that the Progress CEO is unwilling or unable io se the President and 
Chief Executive Officer of Duke as of the Effective Time, Progress and D 
mutually designate q President and Chief Executive Officer of Duke, who shall he appointed by 
Duke in accordance with the Amended’and Restated Certificate of Incorporation and Amended 
and Restated By-laws of Duke as in effect as of rhe Effective Time. In the event that the Duke 
CEO is unwiiling or unable to serve as the Chairman of Board of Directors of Duke as of the 
Effective Time, Progress and Duke shall confer rand mutually designate a Chairman of the Bozrd 
of Directors of Duke, who shall be appointed by Duke in accordance with the Amended and 
Restated Certificate of Incorporation and Amended and Restated By-laws of Duke as in effect as 
ofthe kfective Time. 

(ii) The material terms of the Prngrgss CEO’s employment with Duke as the 
Prcsident and Chief Executive Officer of Duke to be in effect as of tbe Effective Time are set forth 
on Exhibit C hereto. The parties shall use their cammercially reasonable efforts to cause an 
employment agreement reflecting such terms to be executed by Duke and the Progress CEO as 
promptly as practicable after the date hereof, effective as of, and conditioned upon the occurrence 
of, the Effective Time. 

(iii) The material terms of the Duke CEO’s employment with Duke as the 
Chairman of the Baard of Directoi.s of Duke ta be in effect as of the Effective Time are set forth on 
Exhibit D hereto, The parties shall use their commetcially reasonable efforts to cause an 

t of the Duke CEO reflecting such amended terms to be 
romptly a practicable aRer the date hereof, effective as 

(iv) Subject to such individuals’ ability and willingness to so serve, Duke &a11 
sary corporate action so that the individuals identified on Exhibit E and designated 
enior executive officer positions specified oil such Exhibit shdl  hold smh officer 

positions as of the Effective Time. In the went that any such individual(s) is(are) unwilling or 

of, and conditioned upon the accurience of, the Effective Time. 
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unable tn serve ia suck of€ificer position(s) as oftbe Effective Time, Progress and Duke shall confer 
and muW8y appoint other individunl(s) to serve in sr?ch ozcer posi,tiw(s). 

- 

(c] Name. Headqrkm 2nd Oueratiow. PoQowkg the Effective T i e ,  h k e  shall 
rebin its current neme, and shall mzinITlin its headquarters and principal corporate oEms in 
CJtarlotte, North Carolina, none of which shell change as a result of the Merger, md; taken 
together with its suhidian‘es foflowhg t37e EEectiveTime, shall maintain substantial operations in 
Raleigh, North Carolina. 

_and community supppport io tbeir respxiive service seas sewes anumber aftheir important 
corporate goals. During the two-year period immediately followirlg the EEective Time, Duke and 
its suhidlaries taken as a whole intend to continue to provide chdteble bontributlons and 
cornmunip support within the senrice ereas ofthe parties and e& o f  theinespective subsiltjazies 
in each stmice aw at Ievels substantiaIIy campmbh TO &e levels of chari-&ie cuntr%utions apd 
commmiry support pnvi&d, directly or indiredy, by D&E m6 Progress w#iin i&eii respective 
service weas prior to the Efictive T h e .  

(6) Commt;nity Su~mrt,  The partits E ~ Z W  that provision of chaPitsizla catmibutions 

Section 1.08. Transition C o r n m j .  As promptly ELS practicable after the date hereof 2nd 
to tho extent permitted by applicable law, the pades shall areate a speoid transitian committee to 
aversee inte&or_ plmnialg, including> ta &e esen t  pemitted by applicable Im: comdting with 
respect p operations ~ n d  miijor regiddory decisiaas, I3is tmsitioi~ camitfee shall be 
co-chaired by thi: Progress CEO md the Duke CEO, and shall be composed of such chkf 
executive officers and two other designees ofDuks: and two other designees o f  Progress. 

rnrrCEE PI 

CO-?TVEI&EON OF S w S ;  EXC8arGE OF CmTMCATES 

Section 2.01 Effect on CapitEPl Stock. At the EffwtiveTEmne, by virtiie of the Merger and 
without any action on the p a t  nf holders o f  my shares of Progress Common Stock or any capital 
stock oFMerget Sub: 

@) .hcellation of Ce-rtair! Prctgms Common Stock, Ewh &FZG of Progress Cornasln 
by Progress jot5er rhm in a ddriclvry capacity), Duke or Merger Sub shil 
cekd arid rerired and shali w s : :  to erist md no c o n s i d d o n  shalt be 

Cammiion of Prorrre? Common Stock. Subject to Sections 2.02(e) and 2.02&), 

delivered in exchenge therefor. 

@> 
each issued and orrtstanding sfrere of Progress Conmon S W ~  (&ar thaa sh 

“@chawe Ratio”) fully p j d  and nosassessabie & a m  of Duke Common 
amount; the “Merger Considefition”), As ofthe Effective T’me, 811 such shares 
C o m p n  Stock shal! no longer be autstanding and shaIl automdcally be camele 
s h d  c w a  ta exist, a d  each hddet of’a certificate representing my such sham 
COWQll %Ck s h d  C e S e  f rights with respmt thereto, except the ri 
Merger Consideration as GO by this Section 2.Ol(b) {endcash in lieu affiadional shares 

4 



of Duke Common Stock payable in accordance with Section 2. 
consideration therefor upon the surrender of certificates in accordance with Section 2-02, without 
interest, and the right to receive dividends and other distributions in accordance with Section 2.02. 

<Conversion of Merger Sub Common Stock. At the Effective Time, by virtue of the 
nd without any action on the pa.rt of the holder thereof, each share of common stock, par 
0 1 par share, of Merger Sub issued and outstznding imrnediatefy prior to the Effective 

Time shall be converted into and become one validly issued, fully paid and nonassessable share of 
common stack, par value $0.01 per share, o f  the Surviving Corporadon and shall constitute the 
only outstanding capital stockof the Surviving Corporation. From and after the Effective Time, all 
certificrrtes representing the common stock of Merger Sub shaIl be deemed for all purposes to 
represent the number of shares of c o m ~ o n  stock of the Surviving Corporation into which they 
were converted in accordance with the immediately preceding sentence. 

e)) to be h u e d  OF paid in 

(c) 

Section 2.02 Exchange of Certificates. 

(a) Exchange ATeent. Prior to the Effective Time, Duke shaIl enter into m agreement 
with such bank or trust company as may be mutually agreed by Duke and Prograss (the “Exchange 
Agent”), which agreement shall provide that Duke shall sit with the Exchange Agent at or 
prior to the Effecthe Time, for the benefit of the holders ares ofFrogress Conlmon Stock, for 
exchange in accordance wit& this Article IT, through the Exchange Agent, certificates representing 
the shores of Puke Common Stock representing the Merger Consideration (or appropriate 
alternative arrangements shill1 be made by Duke if uncertificated shares of Duke Common Stock 
will be issued), Following the Effkctiue Time, Duke shall make available to the Exchange Agent, 
from time to time a3 needed, cash sufficient to pay any dividends and other distributions pursuant 
to Section 2.02(c) (such shares of Duke Common Stock to be deposited, together with any 
dividends or distributions with respect thereto with a record date after the Efiective Time, being 
hereinafler reierred to as the ‘‘Exchange Fund‘’), 

(b) J!,Exchange Procedures. As soan as reasonably practicable after the Effective Time 
and in any event not later thm the fifth Busin 
cause the Exchange Agent to mail to each ho 
immediateiy prior to the Effective Tine represented outstanding shares of Progess Co 
Stock (the “Certificates”} whose shares were converted into the right to receive shares 
Common Stock pursuant to Section 2.01(b), (i) a letter of transmittal (which shall specsfjl that 
delivery shall be effected, and risk of loss and title to tie Certificates shall pass, only ugon delivery 

ates to the Exchange Agent and shall be in such form slnd have such other provisions 
as Duke md Progress may reasonably specify) and (ii) instructions for use in surrendering the 
Certificates in exchange for certificates representing whole shares of Duke Common Stock (or 
appropriate altemarfve arrangements shall be made by Duke if uncertificated sharos of Duke 
Common Stock will be issued), cash in lieu of fractional shares pursuant to Section 2.02(e) and any 
dividends or other distributions payable pursuant to Section 2,K!(c). Upon surrender of  a 
Certificate for cancellation to the Exchange Agent, together with such letter of transmittal, duly 
completed and validly executed in accordance with the instructions thereto, arid such ather 
documents as may reasanably be required by the Exchangs Agent, the holder of such Cenificate 
shall be entitled to receive fn exchange therefor that number of whole shares of Duke Common 
Stock (which shall be in uncertificated book entry form unless a physical certificate is requested), 

ay following the EfFective Time, Duke shall 
f record of a certificate or certificates that 

e 
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that such holder has the eight to receive pursuantto the provisions of this Article 11, certain 
dividends OF other distribtatisns in accordance with Section 2.02(c) and cash in lieu of any 
fractional share of Duke Common Stock In accordance with Section 2.02(e), and the Certijjcste SO 

surrendered shall forthwith be canceled, In the event of a transfer of ownership of Progress 
Comnlon Stock that is not registered id the transfer records of Progress, the proper number of 
shams of Duke Common Stock may be issued to a person other than the person i2 whose name the 
Certificate so surrendered is registered if such Cenifrcate shall be properly endorsed or otherwise 
be in proper form €or transfer md the person requesting such, issuance shall pay my transfer OF 

other taxes required by reason of the issuance of shares of Duke Common Stock to a person other 
than the registstred holder of such Certificate or establish to the satisfaction af Duke that such tax 

...I 

not applicable. Until surrendered as contemplated by this Section 2.02, each 
deemed at my time after the Effecthe Time to represent only the right to 

receiv$ upon suck surrender the Merger Consideration, which the holder thereof has the right to 
receive in' respect o f  such Certificate pursuant to the provisions of this Article n, certain dividends 
or other distributions in accordanoe with Section 2.02(c) md cash in !ieu of any fiactional share of 
Duke Common Stock, in accordance with Section 2.02(e). No interest shall be paid or will accrue 
on the Merger Consideration or any cash payable to holders of Certificates punuant to the 
provisions of this Article IT. 

(c) Disf.ributions,with Respect to Unexchanged Shares. No dividends or other 
distributions with respect to Duke Common Stock with a record date after the Effective Time shall 
be paid to the: holder of any unsurrendered Certificate with respect to the shares of Duke Common 
Stock issuable hereunder in respect thereof and no cash payment iil  Iieu of fractional shares shaiI 
be paid to any such holder pursuant to Section 2.02(e), and all such dividends and other 
distributions shall be paid by Duke to the Exchange: Agent and shall be included in the Exchange 
Fund, in each case Until the surrender of such Certificate in acc his Article 11, Subject 
to the effect ofappIicable escheat or similar laws, followir?g su such Certificate there 
shell be paid to the recordhoIder thereof, (i) without interest, the number of whole shares of Duke 
Comma Stock issuable in exchange therefor pursuant to this Article II, the amount of dividends 
or other distributions with a record date after the Effective Tihe theretofore paid with respect to 
such whole shares of Duke Common Stock and the amount of any cash payable in lieu of a 
fractional sham o f  Duke Common Stock io which such holder i s  entitled pursuant to Section 
2.02(e) and (ii) at the appropriate payment date, the amount of dividends or othet distributions with 
a record date after the Effective Time but prior to such surrender and with a payment date 
subsequent to such surrender payable with respect to such whole shares of Duke Common Stock. 

(d) M_Furtber Ownership Rights in Promess Common Stock; Closinp of Transfer 
Books. All sfiares of Duke Common Stock issued upon the surrender for exchange of Certificates 
in accordance with the terms of this Article II (including any cash paid pursuant to this Article 11) 
shail be deemed to have been issued (and paid) in full satisfaction ofaIl rights pertaining to the 
shares of Progress Common Stock theretofore represented by such Certificates: subject, however, 
to Progress's obligation to pay any dividends or m&e any other distributions with a record date 
prior to the Effective Time that may have been declared or made by Progress on such sSares of 
Progress Common Stock that remain unpaid at the Effective Time. As ofthe Effective Time, the 
sock transfer books of Progress shall be closed, and there shall be no further registration of 
transfers on the stock transfer books of Progress of the shares of Progress Common Stock that were 
outstanding immediately prior to the Effective Time. If, after the Bffective Time, Certificates are 



presented to Piogress, Duke or the F k c h g e  Agent for any reason, they shall b amceled and 
axchaged a% provided in this &-tick II, except &emkc ieq&red by law, 

(e) Ha Fra$i~mI Shm- 

(I) No cerfifcfites or scrip representing frictional shares ofDuke Colllr~on 
Stock shdl  be issued upon the surrender for exchuage of CkdScates, EO dividend or dktrjjution 
of D u b  shall relate to such fkctioml shm interests and such &action& share interests will DOT 
eritirle the owner thereof to vote or to any rights of a shawhoIder of Dvke but, in lieu thereof, esch 
holder of such Certificzte will bo entitled to a cash payment in accardmce witli the provislans of 
this Section 2,02(e). 

(3) As pronptly as practicable following ths Effective Time, the Exchange 
Agent shall detcrmine the excess of (A> the number of whole shares oCDuke Cotnmon Stack 
delivered to tha Exchange Agent by Duke pursuant lo Section 2.02[s) representing the Merger 
Corzsideration over (B> the aggregate number of whole shares ofDuke C o m o x ~  Stock to be 
distributed to former h ~ k k s  of Progr?.$s b n m o n  Stock pursuant to Section Z.OZ(b) (such excess 
being herehcaled the ‘yxcess Shares”). FoUowigg the Effective Time, the Exchange Agmt shall, 
cn behalf of formes shareholders of Prograss, selI *\a Excess Shaes at then-pmv&iIir?g prices on 
the New York Shck Exohmgt, Znc. (WYSE”), eli h thr: manner provided in Section Z.O2(e)@i)* 
The paties acknowledge #at payment ofthe msrh cansidemion in lieu of issuing fI;.stiond shares 
of D&e C ~ ~ ~ ~ i r r i l  Stock tvas not sepsakIy brsgained fbr mmideretion but rnereiy represmts a 
mecIi&ic;l! rawding off for purposes of avoiding the expxse md inconvcnIerncz: to D&s tikt 
would otherwise Ee wued by the issuence offkctional s h w ~ ~  of Duke Corzman Stock. 

(ili) The sale ofthe Excess Sh;rres by the Exchmge Agest shatl be exemted on 
und 106 to 
sale af the 

iba hTSE through one or mare member firm of h e  W S E  md shdl be execvhr: 
the extent practicable, The Exchange Agent shall we reasomble eEo% to cornpl 
Excess Shms as promptly followbg &e Effective T h e  as, in the Exchange A-mt’s sole 
judgment, is practicable consistent with obtaining the best execution of such gales in light of 
prevaiiing market conditions. Until the netprooeeds of such sale or salcis have been distributed to 
the holders of Certificates formerly representing Pragress Common Stock, the Exchange Agent 
shall hold such proceeds in trust for holders of Progress Common Stock (the “Common S h a a  
W). The Survividg Corporation shall pay all commissions, Smnsfer taxes and other 
out-of-pocket transaction eo&, iccIuding thc expanses and compensztbn of the Exchange Agent 
Incurxed in connectbn &h such sale of the Excess S h e s .  ??le Exchanga Agent shall deternine 
the par;.;orr of the C ~ m i o n  Shares T-wt to which ezch fomer holder of Progress Cammon Sbck 
h en@ed, if any, bjr multiplying the mor;mi bii” the m t e  ixet proceeds compos& the 
Ccrnamon S h m s  Trust by a Fraction, &e m w - a t o t  of wbkh is the mamt of the kcticma! share 
iuteres$ to which suchfomer holder ofProgrws Common Stockwould orii e be atjtied (&fier 
taking into account d! shares of P r o p s  COEIDIQ~I Stock held at the EEwtiiue Time by such 
hcr[dm] and &e denmahaior ofwhich is fit: aggegnte amam€ of  kacdcvnd share interem fo which 
alI former holders of Pro-mss Commao $to& would atkmise be entitied. 

(iv) As soon B practicable after the determination ofthe amount of a s h ,  if any, 
to be paid to holders of(krtificates formerly representing Pmgress Common Stock withrespect to 
m y  fmctiona! shaa fntarests, thc Exchange Agent $hail make available such amounts to such 



holders of Certificates formsily representing Progess Common Stock, without interest, subject to 
and m aaordance with the terms of Section 2.02{0), 

(Q Terminexion ofExch.iilze F&. h y  porijon of the Exchmge Fund tbit remains 
undistdmed io the holders &&e Certificates for one year after the Effective Time shall be 
d e h d  to Euke: upon & R a d ,  wdany  holders o€tht Ckiffimtes who have ilotfieictofore 
conplied with thiskticle n shdi t!!eseftsr look only to Duke Eorpayrnene of&&-clairn for 
Merger Consideration, my dividends or distribu'cons with respect to Dulce Common Stock md 
my cash in lieu offiectional ghares of Duke Common Stock, 

the Bchmge Agmr or any of @e& zsp8ctive directors, officers, ern?lopss and agents sIadi bst 
hble  €0 my person b respect of my &ares of Duke Common Stock, my divi6ends os 
distribaioas witfil respect thereto, my cesh ic Eou of fimtioaal shares of D&G Common Stock or 
any cash fromthe Exchange Fund, hs ea& case deiivered to a public oEci:icial pussumt to any 
applicable abandoned property, escheat or similar kw. If any Certificate shall not have been 
surrendered prior to five years after the Effcctive Time (or hmcdiately prior to such aarlicr date 
on which a . y  Merger Consideration, eiy dividends or distdbutlons payable to the llotder of such 
Cer;ificak or eny w h  payable to the ho!det- sfsuch CeMcaSe famerly represfs&rgProps$ 
Commoa Ssock purswmt ro this Article E, wo~Ad atherwise escheat to or become rhe property of: 
2ny Golvcmmental Authoriryf, my such ivft?rger Consideraxion, c!ividcn& or distributions En 
rapecr of such Certificate or such cash shall, to rhe e x h t  permitted by q-plicabie law, Secome $hi: 
property of Duke, free and clear of all claims OF interest of any person prei4ously entitled thereto, 

Investment of Exchygz Fund. %lie Exchznge Agent shall invest my cash included 
in the Exchmgc Fwb, as d i m i d  by Duke, on a dailp b&s, provided that nc1 gain or loss thereon 
sbdl aff& &e mounts payable to r5e holders of Pmagress Common Stock pursnarit t~ ffic other 
provisions oftkis kzticlrl: II. Any interest md o&er income mukikghrn such investments shall 
be paid $0 Duke. 

(i) 

(8) No LiabitV. None of Duke, Progas ,  Merger Sub, the Swiving Corporztkm or 

01) 

Withholdine. Rights. Duke and the Exchange Agent shali be entitled to deduct and 
wirhhold from any consideration payable pursuant to this Agreement to any person who was a 
hoider of Progress Common Stock inmedi&eily prim to the IHective Time such amounts as Duke 
and tIEc Exchairge: Agent may be required to deduct and ~~thholti ;  with respect to th rnak5ng of 
such paymeat mder fie Code: or my other pmvkion of qpplic&!e fiberal, state, !ma! or foreign 
a x  law. Tu the exxeuz&& mounts are so withheEd by Duke or &e Exchange Agat  and du!y p d d  
over to tile applicable ming authority, such withheld amounts shall be ireated fcr dl purposes of 
this Agreement as hav'zng been paid io the person t5 whom such consideration would otherwise 
have been paid, 

Lost. Stcsta or Destroyed Cerf%cam, if eny Cert;Lffcate &tail Rave bea, lost, 
stoIea or dmmyed, u p n  the rnrshilag of an &&vk aftbat fact by &e personclaiming such 
Ceficata to he lost, stder! os desmyed an& if reqGrd by Duke, the posting by such pemn nf a 
band in such Ireasodle amattab: as Duke may direct: s hdemnity a&M any ciaim that may be 
made against it with respe;t tsl swh Certificate, the Exchange Agent shdI issue in exchknge for 
such lust, stolen or destroyed Certificate, the Merger Consideration and, if applicable, any unpaid 

6)  

I 



diuidenrfs and distributions on shares o f h k e  Comrnont. Stock delii12r;tbfe is respect thercof and 
&iy lieu offras;tional shares, i33 e& c&e pursw-tt to this Agreement. 

(Is) A15J1~swent.c~ to h v m t  Diiution. Jn &e event fiat Progress changes the number of 
sham of?rogczs Common Siock or secuiities convextibk Or ex&angeable into br exesicisabh hi 
sham of Progress Common Stock, or Duke changes &he nmber of shares of T3td.e Common Stock 
or secuiities conv&*bls or exchangeable into or exercimbb for sham oFDuke Common Stock, 
issued md o u W t d h g  prior to &he Effeclive Time, in each case; s a resurt o f& reclassification, 
stock split (including 8 nverse stock split), stock dividend or distn'bution, subdivision, exchange 
or readjustment of shares, or other similar tramactjlon, the Exchabge Ratio shall bo equitsbly 
adjusted; pravidcd, however, that nothing in this Section 2.02(k) shall be deemed to permit or 
authori'ze my party I~erato to effec;t any such change that it is no1 atR&wiso authorized or permittcd 
to undemke pursua& to this Agreement Without: limiting the generality of the foregoing, upan 
Duke's implerne&ttiorr of &e reverse stock split as descnied h Section 5.01 (c), rhe Exchange 
Ratio will be reduced by multiplyhgth then-current Exchange Ratio by a r~."90, the numerator of 
which is &a number of s h m s  of Bulb Cornmail Stock outstanding imrnedidely foliowi~p such 
wmss stock spiir, and the denominator of which is &e number of Shares ofD&e Comrncn Stock 
autstand4ng imecii&dy prior to sirch reverse stock split. 

Uncertificated SIwes. Iit the casz ofoutstmdig &us 0fProgess Common, 
Stock &at are not represented by Ceiiif;_cates, the part& shlf &e such adjustzxeots tc this 
Section 2.02 as are necessary a- appropriate to imp!eaent the same: purpose and e%& that thI;is 
Sec~ion 2.02 has with tespect to shares nfPro@cress Common Stack that ate represenmi by 
L a c a b .  

(I) 

Section 3.0i Representations md Wgrranties of Promess. Except as set fotth in the letter 
dated the date of this Agreement and delivered to Duke by Progress concurrently with the 
execution end delivery of this Agreement (the "Progress Disclosure Letter") or, to the extent the 
quatibing nature of such disclosure is readily apparent therefrom 2nd excluding my 
FQrward-lookkig sttiternents, dsk factors and other similar st9t;ments thzt are cautionary and 
non-specific i0 Rake,  as set fqrth in the Piogress SEC Reports filed on or &er Jmueuy i, 2009 
and prior to the date beieof, Progess represezts end w m t s  to D& as I"ollo~ys: 

(a) .@ganimtian md Ousfification. 

(i) Eaoh o f  piingress md 3s subsidiaries is ddy organized, vdidly cxistkig and 
in good standing (with respmt to jclr;dct;ons t h t  recognize &e concept of goad $tz~cSag) mder 
the Laws of its jurisdiction of orgmkrtion md bas &II power md authosify ro mrrd~ct P I  business 
as and to the extent now conducted a d  to om, me md lease its assets and propertk, except far 
such failures to be so orgmbxd, exisths artd in go& s&mdiag (\vi& respect to jwisclic&ms that 
recognize tho corlc~pt of good &xidiig) or to fawe- suchpower and auhr i ty  tl?at, individually or 
in the aggregate, have not had and codd not be reasooabiy expected to have e material dvekse 
effect on Progress. Each ofProgress and its subsidiaries is duly qualified, licensed or admitted io 



do business and is in good standing (with respect to jurisdictions that recognize tbe concept of 
good standing) in each jurisdiction in which the ownership, use or leasing of its assets sand 
properties, or the candbct or nature of its business, makes such qualification, licensing or 
admission necessary, except for such fai!ures to be so qualified, licensed or admitted anti in good 
standing {with respect to jurisdictions that recognize the concept of good standing) that, 
individually or in the aggregate, have not had and could not reasonably be expected to have a 
material adverse effect on Progress, Section 3,01(a) of the Progress Disclosure Letter sets forth as 
ofthe date of this A-mernent the oame and jurisdicGon of organizaiion of each subsiriiafy of 
Progress. No subsidiary of Progress o m s  any stock in Progress. Progress has made available to 
Duke prior to the date of this Agreement a Wr: and cornpIete copy of Progress’s articles of 
incorporation and by-laws, each as amended through the date hereof. 

(ii) Section 3.01(a) ofthe Progress Disclosure Letter sets forth a description as 
o f  the date ofthis Agreement, of all Progress Joint Vetitmes, including (x) the name of each such 
entity and ( y )  a brief description of the principal line ar Iines of business conducted by each such 
entity. For purposes ofthis Agreement: 

(A) “Joint VeGture” of a person or entity shall mew any person hat is 
not a subsidiary of such first person, in which such first person or one ornaore of its 
subsidiaries owns direct!y or indirectly an equity interest, other than equity 
interests held for passive investment purposes that are less than 5% of each class of 
the outstanding voting securities or equity interests of such second person; 

(B) “Promess Joint Venture” shall mean any Joint. Venture of Progress 
or any of its subsidiaries in which thz hvested capital assocititQd with 3rogress’s or 
its subsidiaries’ interest, as of ihe date of this emerit exceeds $50,000,000; and 

“Duke Joint Venture” s l ~ l l  mean any Joint Venture of Duke or any (C) 
of its subsidiaries in which the invested capitd associated with Ddce’s or its 
subsidiaries’ interest, as of the date af this Agreemant, exceeds 5 100,000,QOO. 

(iii) Except for interests in the subsidiaries of Progress, the Progress joint 
Ventures and interests acquired afier the date of this Agreement without violatkg my covenant or 
agreement set fo-rth herein, neither Progress nor any of its idiaries directly or indirectly owns 
any equity or similar interest in, or any interest convertible or exchangeable or exercisable for, 
any equity or similar interest i?, my person, in which the invested capital associated with such 
ihterest of Progress or any ofits subsidiaries exceeds, individually as ofthe date of this Agreement, 
$50,000,000. 

{b) Capital Stock. 

(i) 

Common Stock”), of which 293,130,lltl shares were outstanding 8s of November 
2,20 10; end 

The authorized ctpitsl stock of Progress consists of 

(A) 500,000,000 shares of common stock, no parvalue (the “ProgrTeSs 



(B) 20,000,000 shares of preferred stock, no per value per share, nane of 
which were 0utSz;indisg RS of the date of  this Agreement. 

As af iirle date of this Agreement, no shares of Ptagrass I;‘ommon Stock were held in &e 
& W U r q ‘  Of PU3gRlSS. h Of the O f  & R X X t i @ I l ~  1, l I  8,447 ShZiXtZ3 Of k ? @ € ? S S  Common 
Stock were subject to outstanding sbock options grtmted under the Pmgess bployce Stmk 
Option Plans (collectively, the “Promess Emalrzyea Stock Options”), 1,194,888 shares O ~ ~ O ~ F ~ X S  
Common Stock were subject :o cutsTandbng ewmh ofresuicied stock I&S OF phmtom shtwes of 
Feogttss Common S I Q C ~  (“Pro%ess Restiirickd Stock Units”’), 1,875,087 shiares of P m p s  
Commaa Stock were subject to outs iding a w a h  o f p e g o m c a  &am of P t o ~ s s  Carmnmor! 
Stock, detemhed zt maximum perfommce levels f73msrress ?edommw S€tm?)  and 
1,65 1,047 additional s b s  o f P m p s s  Common Stock were reserved for issuance: pursuant to rZle 
Pro-sss Energy, Ire. 1997 Eqeity h e & e  Plan, the h p s s  Energy, hnc, 2002 Eqtrky Incentive 
PIap; the Pragrcss Emrgy, InC. 20G7 Eqjty hcentiye Plan, the Amended m d  Restated Biagess 
Emrgy, &G. Non-Empioyee Director Stock U.it Pfm, and my c*er compeasatory p h ,  psogiam 
or &-r.mgem~nt mder which s k  of Piogres  Cornmon Stock =e regtrued for issuance 
(cullecti~e~y, &e “Progress Employee Stock Ostion PIaz?‘). Since Novsmbm 3-, 2014 no shares 
Of P ~ ~ E S S  COIIXEOO Siock have been ~ S U &  e ~ ~ ~ e p t  pusmt TO t!!e P ~ ~ g r e s s  Employee Siock 
Option Plans and Progress Enplayee Stock B p d ~ n s  issued thareundcr arad the Progress Energy, 
Inc. Investor Plus Plan, and hi73 November 2,211!0 to the &k caf this Ageement, no &arcs of 
Progress Common Stock have been issued other thm 17,367 shms O ~ P G O ~ R S S  Common Stock 
issued pursuent to the Progress Employee Stock Qption Plans or Progress Employee Stock 
Options issued therender and 62,489 shares of Progress Common Stock issued pursuat to the 
Pragress Encrgy, Inc, Investor Plus Plm All ofthe issutrd and autstmding shares ofPragress 
Common Stock are> and all shares reseruecfor issuance will be, upon issuance in zccordame with 

ms specified in .the i n s t t e n t s  or epxrneats pursuant to which they are issuable, duly 
rized, validly issued, fully paid and nonassessable. Except ~ e s  disclosed in this Section 

3.01(b)3 as of the date ofrhis Agreement there are ni, outstanding subscriptions, options, ~~arran%, 
rights (including stwk appreciation rights), preemptive rights or crLkr contracts, commitments, 
understandings or arrangements, hcludiilg any right o f  conversion or exchange under any 
outstanding security, instrument or agreement (together, “Optio~s”), obligating Progress or any of 

aries (A) to issue or sell any shares of capltal stock of Progress, (B) to grant, extend or 
any Option wi& respect thereto, (C) redeem or otherwise acquire any such shares of 

capita! stock or other equity interests or (D> provide a materia[ amount of funds to, or make any 
material ihvestment (in the fom of a loan, capita! contribution or otherwise) in, any of their 
respective subsidiaries. 

(ii) Except as pcmitted by this Agreement, all of the outstanding shares of 
capital stock of each subsidiary of Progress are duly authorized, validly issued, fully paid and 
nonasse%sisabIe and are owned, beneficially agld of resord, by Progress or a subsidizi of Progress, 
fE:: m d  clear of any liens, cfaims, mortgages, e_siczidxmCeg, pIedges, security intmsts, equities 
and chmrges af my kind (wch a ”m’), except for my of the foreg~inghat, individrady or In the 
aggregate, heve not had and could not reasonably be expected to have a materid adverse eEed on 
Pmgs@s, The@ .ore no (A) olrtstlnnding Options abfigating Prograss OF my of its mbsidiaries to 
issue or sell any shams of capita! stock of any subsidiary of Progress or to gang cxkncl or enter 
into any such Option or @) vohg trusts, proxies or other cornmihem, underskndings, 
rcstn’cthns or anangernab in %vor of my p o n  other than Pwgms or a subsidiary 



wholly-owned, directly or indirectly, by Progress with respect to the voting of or the right to 
participate in dividends or other earnings on any capital stock of Progress or any subsidiary of 
Progress. 

(iii) Progress is a “holding company” a8 defined under Section I262 of the 
Public Utility Holding Compsny Act of 2005, as amended(the “2005 Act”). 

(iv) As of the date ofthis Agreement, no bonds, debentures, notes or other 
indebtedness of Progress or any of its subsidiaries having the right to vote (or which are 
convertible into or exercisable €or securities having the right to vote) (collectively, “Progress 
Voting Debt”) on any matters on which Progress shareholders may vote are issued or outstanding 
nor we there any outstanding Options obligating Progress or my of its subsidiaries to issue or sell 
any Progress Voting Debt or to grant, extend or enter into any Option with respect thereto. 

(v) Theke have been no repricing8 of any Progress Employee Stock Options 
through amendments, cancellation and reissuance or other meang during the current OF prior two 
(2) calendar years. None ofthe Progress Employee Stock Options, Progress Restricted Stock Units 
or Progress Pdorrnance Shares (A) have been granted since November 2,2010, except as 
permitted by this Agreement, or (B) have been granted in conternplat he Merger or the 
transactions oontemplated in this Agreement. None of the Progress ee StoGk Options was 
granted wifn an exercise price below the per share closing price on the NYSE on the date of grant. 
Ail grants oEProgress Etnp?oyee Stock Options, Progress Restricted Stock. Units and Progress 
Performance Shares were validly made and properly eppoved by the Board of Directors of 
Progress {or a duly au&orized committee or subcommittee there 
app!icabIe Jaws and recorded on the consolidated financial state 
wit! GAAP, and no such grants of Progress Employee Stock Opti[ons involved any ‘%back dating,” 
“forward dating” or similar practices. 

compliance with all 
of Progress in accordance 

(c) Authoritv. 
Agreemen\ to perfom its 
Approval, to consummate the transactions contemplated hereby, The execution, delivery and 
performance of this Agreement by Progress and the cansummatian by Pragmss of the transactions 
contemplated hereby have been duly and validly adopted a nanirnously approved by the Board 
of Directors of Progress, the Board of Directors of Progre s recommended approval of this 
Agreemeot by the shareholders of Progress and directed that this Agreezneni be submitted to die 
shareholders of Progress for their approval, and no other corporate proceedings on ‘the part of 
Progress or its sharehoIders lire necessary to ahthorize the ex 
‘this Agreement by Progress and the consummatio 
transactions contemplated hereby, other than obta gress Shareholder Approval. This 
Agreement has been duly and validly executed and delivered by Progress and, assuming this 
Agreement constitutes the legal, valid md binding obligation of Duke and Mel-ger Sub, constitutes 
a legal, valid and binding obligation of Progress enforceable against Progress in accordance With 
its terms, except that such enforcement may be subject to applicable bank 
reorganization, moratorium or other similar laws, now or hereaftor in effe 
rights generally and to general equitable principles. 

ss has f i l l  corporate power and authority lo enter into this 
dons hereunder cad, subject to obtaining Progress Shareliolder 

On, delivery md performance Qf 
the Merger and the other 
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(d) No Conflicts; Auprovals and Consents. 

(i) The execution and delivery ofthis Agreement by Progress does not, and the 
performace by Progress of its obligations hereunder.md the conswimation of the Merger arid the 
other transactions contomplated hereby wil! not, confliat with, result in a violation of breach 06 
constitute (with or without notice or lapse of time or both) a default under, result in or give to any 
person my right of payrrient or reimbursement,  emh hat ion, cancellation, modification or 
acceleration of, or result in the creation or imposition of any Lion upon any ofthe assets or 
properties o f  Progress or any of its subsidiaries or any ofthe isrogress Joint Ventures under, any of 
the terns, conditions otprovisions of (A) the certificates or articles o f  incorporation or by-laws (or 
othor comparable organizational documents) o f  Progress or any of its subsidiaries or any ofthe 
Progress Joint Ventures, or (€3) subject to the obtaining of Progess Shareholder Approval and the 
taking of the actions described in paragraph (ii} ofthis Section 3.01fd), inciuding the Progress 
Required Statutory Approvals, (x) any statute, law, rule, regulation or ordinance {zogether, “w), 
or any judgment, ordor, writ OF decree (together, “orders”), o f  any federal, state, Iocal or foreign 
government or any court of competent jurisdiction, administrative agency or coinmission OT other 
govemmentirl authority or inshmental’ity, domestic: foreign or suprmational (each, 8 
‘‘Crovernmental Aurhority”) applicable to Progress or any of its subsidiaries or my ofthe Progress 
Joint Ventures or amy oftheir respective assets or properties, or (y) any note, bond, mortgage, 
security agreement, credit agreement, indenture, Iicense, franchise, permit, concession, coatrac t, 
lease, obligation or other instrument to which Progress or any of its subsidiaries or any of the 
Progress Joint Ventures is a party or by which Progress or any of its subsidiaries or any of the 
Progress Joint Ventures OK any of their respective essets or properties 3s bound, excluding from the 
foregoing clauses (x) arid (y) such items that, individually or in the aggregate, have not had and 
could not reasonably be expected to have 8. material adverse effect on Progress. 

Except for {A) compliance with, and filings under, the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, as amended, and the rules and kgulations thereunder (the 

Securities and Exchange Commission (the “E) of (1) a proxy statement relating to the approval 
of this Agreement by Progress’s shareholders (such proxy statement, together with the proxy 
statement relating to the approval of this Agreement by Duke’s shareholders, in each case‘ as 
amended or supplemented &om time to time, the ”) pursuant to the 
Securities Exchange Act of 1 9 3 4 , ~  amended, an ons thereunder (the 
“Exchange Act”), (2) the registration statement 00 Form S-4 prepared in connection with the 
issuance ofDuke Common Stock in the Merger (the “Form S-4”) and (3) such reports under the 
Exchange Act as may be required in connection with this Agreement and the transactions 
contemplated hereby; (C) the fiing of dotxments with various state securities authorities that bay 
be required in connection with the transactions contemplated hereby; (n> such filings with 4nd 
approvals of fie NYSE to permit the shares of D&e Common Stock that are to be issued pursuant 
to Article I1 to be Iisted on the NYSE; (E) the registration, consents, approvais and notices required 
under the ZOOS Act; (F) notice to, and the consent and approval 06 the Federal Energy Regulatory 
Commission (the “FERC”) under Section 203 of the Federd Power Act, 8s amended (the “Power u’), or an order under the Power Act disclaiming jurisdiction over the transactions contemplated 
hereby; (G) the filing of an application to, and consent and approval of, and issuance of any 
tequired iicenses and license amendments by, the Nuclear Regulatoky Conmissian (the “A’) 
under the Atomic Energy Act of 1954, as amended (the “Atomic Energy Act”); (!A) the filing of the 

(ii) 
1 C  ; (B) the filing with and, to the extent required, the declaration of effectiveness by the 
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Articles of Merger znd other qpropriatt: merger documents ~ ~ p i ~ e d  by the NCBCA with the 
Secretmy of State oftha Strate of North Cm&na and appropriati: documents viitiie the relevant 
authorixies of ather SBW in which Progress 1s qualified to do business; (1) cornpfimce with ayd 
such 5bgs es m y  be P Z ~ U ~ T C ~  mder applicable Environmen%l Laws; (Q to the exrsm itqJired, 
miice to rudd the approval ofthe North Carolina Utiiities Commission (the ‘WCUc.O), the PubIic 
Service Commission of South Carolina (the c‘PSCSC”), the Florida Public Sewice Commission 
(the ‘‘FPSC!’’), the Public Utilities Commission of Ohio {the “PUCO”), the bdiana Utiiity 
Elegulatcxy Cormxiision (the ‘‘ItJl3.C) ami the Kentucky Ilciblic Senrice Commission (the 
”DSC“) (mllectiv&, the “ A ~ ~ l i d f z  PSW’); (K) reqcihied pcerapprovals (tk ‘’m 
P r e - A ~ ~ r n v ~ l ~ ’ ~ )  of Iiceme transfers 6th the Federal Communications Comnissiofi (the “-3; 
@) s& other items &s &sc!oaeb in Section 3-01 (15) ofthe Progress DisiCjoscre L,etter; and (M) 
compliance with, and filings umdor, antitrust or competition laws of any foreign jurisdiction, if 
required (the items set forth above ia clauses (A) thrortgh (H) and (Jj, co!lectively, the “Progress 
Required S&iuclorv AsDrovds,”), no consent, approvet, liceme, order or atrdrorization 
C‘Consmts’~ or action o< mgktiiration, dec!aration ar f i h g  with or notics t9 my Governmental 
Authori~ is necessary or r e q k d  to b:: obr2lned or made in comw~on with &e exwm*orl and 
delivery of this Ageemen$ by Progress, the perfomawe by Progress of itis obligations herewder 
or the conmmmation Qf the Merges and the other transactions contemplated hereby, other than 
such items that the frtilm to make or obbin, BS the case may be, individua!ly or in &fie aggrcgr?te, 
couid not reasonably be expected to have a nzterioll advsrse eEcct on Progress. 

(e) SEC Rema. Fi ia ic id  S‘&Lteapunls md Utiliw Repsns. 

(i> Progress and its subsidiaries haw filed os furnished sach form, report, 
schedule, regiskntion statement, registration exemption, if applicable, definitive proxy statement 
and othez document (together witb dl amendmefits thereof and suppkments thereto) tequirad to be 
filed or hi&ed! by Progress or m y  of its subsidides purSuant to the Szcuritks Act of 1933, as 
amend&, and &e m!es ;;and regular;ons threeunder (&c “SecutGes Act”) or the Exchange Act with 
the SECsince January JJ007 (as such documents have shce tktirne oftheir filing been arnartded 
or supplemented, the ‘Tromess SEC Reportst”). As of their respective dates, after giving effect to 
aqy mendrPlents or supplements thereto, the Piogress SEC Reports (A) complled as to form in all 
matorial respects with the requirements ofthe Sccurities Act and the Exchange Act, E applioable, 
as  the c&e may b q  and, to the extsBt appIicable: the Sa%mes-Oxley A d  of2002 (“sx’}, md 
(El) did not contzh any untrue sttiiemmt ofa nnte$aI fact or oait tc state material fact recgukd 
to be stated thereitr or necessary in order to mako the staternens therein, in Eight cflfie 
circumstances under which they were made, not misleading. 

(ii) Elich of the principal executive officer af Progress and the principd 
fimmcial oRcec ofPropss (or each former pdncipal. executive officelr of  Progress end each 
fomler priacipal fhmckl osce r  ofPrclgress, as &ppliceb!e) hps made afl ctTtifrCrtio?Is required by 
Rule i 3a-14 or 15d-14 nndes the Exchange Act ar Sections 302 a d  906 of SOX end die d e s  and 
ragdatians of the SEC promulgated thereunder with iespecr to t i e  Progress SEC Reports. Far 
purposes of die precedig sentence, “principal executive office?’ and “principa! financial oficeT)’ 
shqll have the meanings given to such terms in SOX, Since January f 2007, neither Progress nor 
my of its subsidiaries his m i g e d  any octstanding “extensions ofcrcdit” to directors or executive 
officers within the meezling of Sectim $02 o f  SOX. 



@i) The audited consolidated financial statements and unaudited interim 
consolidated financial statements (including, in each case, the notes, if any, thereto) included in the 
Progress SECReports (the “Prowess Financial Statemeat$”) coinplied as to form in all material 
rsspects with the published rules and regulations of the SEC with respect Zhereto in effect at the 
time of filing or furnishing the applicable Progress SEC Reporf., were prepared in accordance with 
United States generally accepted accounting principles (‘“CjAAP”) applied on a consistent basis 
during the periods involved (except as may be indicated therein or in the notes &ereto and except 
with respect to unaudited statements ES permitted by Form IO-Q of the SEC) and fairly presept: 
(subject, in the c s e  of the unaudited interim fmancid statements, to normal, recurring year-end 
audit adjustments that were not or are not expected to be, individually or in the aggregate, 
maieriaUy adverse tv Progress) the consolidated financial position of Progress atid its consolidated 
subsidkries as oftbe respective dates thereof and the consolidated results of the? operations and 
cash flows for the respective periods then ended. 

(iv) A11 filings (other than immaterial filings) required to be made by Progress 
or any of its subsidiaries since January 1,2007, under the 2005 Act, the Power Act, the Atomic 
EEergy Act, the Hatma1 Gas Act, the Natural Gas Policy Act of 1978, the Communications Act of 
1934 slnd applicable state laws and regulations, have been filed with the SEC, the FERC, the 
Department of Energy (the “pOE”), the FCC: or my  applicable state public utility commissions 
(including, to the exqent required, NCUC, PSCSC and FPSC), as the caae may be, including- all 
forms, statements, reports, agreements (ora1 or written) and all docvwnents, exhibits, amendments 
2nd sppplements appertaining thereto, including all rates, tariffs, franchises, service agreements 
snd related docmenis, and all such filings complied, as of their respective dates, with all 
applicable requiremeats of the applicable statute and the rules ar~d reguiations thereunder, except 
for flllngs the failure of which to znake or the failure of which to make in compliance with all 
applicable requirements ofthe applicable statute and the rules and regulations thereunder, 
individually or in the aggregate, have not had and could not reasonably be expected to have a 
material adverse effect on Progress. 

(v) Progress has designed and maintain& a system of internal control over 
financial reporting (as defined in Rules 13a-15(f) and ISd-lS(f) of theExchange Act) sufficient to 
provide reasonable assurances regarding the reliabiliv o f  financial repoxting. Progress (x) has 
designed md  maintains disclosure controis and edures (as defined in Rules 13a-i5(e) and 
15d--15(e) of the Exchange Act) to provide reas e assurahce that all information required to be 
disclosed by Progress in the reports that it files or submits under tlze Exchange Act is recorded, 
processed, summarized and reported within the time periads specified h &e SEC’s rules and 
forms and is accumulated and communicated to Progress’s management as appropriate to allow 
timely decisions regarding required disclosure, and (y) has disclosed, basr;d on its most recent 
evaluation of internal control over financial reporting, to Progress’s outside auditors and thei audit 
committee ofthe Board of Directors of Progress (A) a11 significant deficiencies and material 
weaknesses in the design or operation of internal cmttoI over financial reporting which are 
reasonably likely ta adversely affect Progress’s ability to record, process, summarize and repart 
financial information and @) any fraud, whether or not material, that involves management or 
other employees Who have a significant role in Progress’s internal control over financial reporting, 
Since December 31,2006, any material change in internal control over Enmcial reportingrequired 
to be disclosed in any Progress SEC Report has been so disolosed. 
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(vi] Since Dewi-riber 3 1,2006, {XI rrdxz- P r o g a s  nor any aT2@ srr5sidiwies 
nor, tq the bowledge O€&Q Executive OfFrcers (for the pqoses  o€i%is Swtion 3,Ql(e)(vvi), as 
such term is defined ita Sectiorx 3b-7 of the Exchmge Act) of?m,gess, any directorx offiwa, 
employee, auditoar, accountent or representative of Progress or m y  of its subsidiaries has received 
or otherwise obtained knowledge of any rnzterial complaint, allegation, assertion or claim, 
whether written Or oral, regarding the accounting or auditing practices, procedures, methodologi8s 
or  methods of Progress or any of its subsidiaries or their respective internal accounting controls 
relating to periods after December 31,2006, including my material complaint, ailegailon, 
asserrion or cIaim k t  PiogreSs or any of irs subsidhies has engeged i~ questionable accounting 
ai auditing pmctbs ( e x q t  fir my ofthfic: foregohg &ee;rth% date hereof which hlive no 
-misonabfa basis), and (y) to the knowledge of the Executive OEcers ofhgrws,  M &mey 
repmm*&g Progress or any of  its mhidiwies, whcther or nai empkpd by Propss  or my of Its 
wbsidia-ies, has x-epotred evidence ofe matmid v i d d o n  of sleouritjes haws, breach of Educiary 
duty or s imih  vioMon, relaring to p0riods afim December 3 I, 2OE)6, by Frogress or my of its 
oficess, dhcrtom, empioyees or agents to the Board ofDlrectors of Progress or any corr_njttee 
thereof or to any director or Executive OEcer of Progress. 

(01 Absence of Certain Changes or Eye&. Since Deceinbtr 3 3,2009, through the date 
hereof, Progress end its subsidiaries have conducted their rospoctivc businesses in all material 
respects In the ordinary course of business iR a consisBntmanner since such date and ther:: hns not 
been my change, event or devebF:ent that, individoalty or i? the aggregate, has had or maid 
reasonably be expected to have e material adverse effect 09 Pra,ress. 

@ Absence of Undisclosed LiabiMes. Except for nnatms ~eEccted or reserved 
ag&St in &s3:: consafidaik2d balance Sheet [or notes thereto) as 8kDccern!?er31,2009, included in 
ihe IFrogress Financial Siaternents, neiQer1mpss nor my of  its subsfCfiar%x h a  any liabilities or 
obIigations (whctber absolutQ, accmed, contingent, fix-& or otherwise, OT whether dge or to 
become due) of my ririture that would be required by G . W  to be reflected OE 8 consoEdate0 
balance sheet of Progress and its consolidated subsidiaries (including the notes tihercto), except 
Ilabilitbs or obligations (i) that Were incurred in the ordinary course of business consistent with 
past practice since December 3 1 , 2009, (ii) that were inourred in connection with the transactions 
contemplated by &is Agreement afid that aro not material in the aggregate or (iiij that, individually 
or in the aggregaze, have not had and could not lzssnnably be expected to haui: a makrial adverse 
&Sect oh PrQ$-ess. Neither Progress finr any of its subsidiwies i s  a patty to, oc b@ an)‘ 
commitmeat to beccorne aparty to, any joint venture, oE-f-balance sheet partnership or any sirnib 
con~-act or a m ~ m s ~ t  (including any Contract relatingto m y  transaction or relztionsbip 
between or arno~lg Pmgmss end any of its subsidia;l,es, QLI the one head, and my unconsolidated 
zEiate, including my structtred .flr;mce, special purpose QT limited purposa er?tity or person. on 
the other hand, or aoy “off-3alance sheet arrangements” (as delfi?ed in Itrrm 303(a) or^Regdatlon 
S-K under the &change Act), where &e result, pmpose or ef2ect: of such conzact or m g e m e n t  
is to avoid disclosure of any material transaciion involving, or mmterial liabilities of, hogress or 
any of its subsidiaries, in t5e Progress Financial Staterneats or th@Prsgre$s SEC Reporrs, 

e) Lead Proceeditles. Except for Environmental Claims, which are the subject of 
Sectian 3.01 (II)~ as of the date o?this Agreement, (i) there are no actions, suits, arbitrations or 
proceedings pendiEg or, to the knovdedga of Progress, threatened ag8insf relntirlg to or affeahg, 
nor to the kmwjedge of Progress 8te them any Governmental Authority invesrigatiom, inquiries 
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OT audits pendiag or threatened against, reIatinp; to or affecting, Progress or any of its subsidiaries 
OF any of the Progress Joint Ventures of any of%eir respective assets and praperties Ifiet, in each 
cae, individueliy or !& the aggregate, hrave had OF could resoslahly be expected to have a material 
adverse eEect 03 Pmgress End (ii> neither Pr~gress nor any of its sr?bsibiaries or materid meis  is 
aubject to any order of any Cro%xmmenal Au’odty &at, individually or in the aggregate, has had 
or couid w o n a b l y  be expecrcd to have a mater;id adverse effect on Progress, 

(j) Pemits: Complimce with km~s and Orders. Progress, its subsidiaries and thc 
Progress Joint Ventures hold $1 p~mih ,  licenses, certificates, notices, auihorizztions, approvals 
and similar Consents of all Govemsn;tal Authoritit% (“cPerrnits” necessary for the Iawhl conduct 
of their regpectjve businesses, except for failures to hold such Pernits that, iridividualty or in the 
aggregate, have not had and could not reasonably be expected to have a material adverse eRect on 
Progress. Progress, its subsidiaries and the Progress Joint Ventures are in compliance with the 
terms of their Pomlrs, except fiiilures so i o  comply that, individually ar in the’aggregate, have not 
had and could not resrsonably be oxpectcd to have a material adyerse effect on Progress, Progress, 
its subsidiaries and the Prograss JointVentures are not, and siace January 1,2008 have not been, in 
violation of or default under any law or order of any (hwtxrlenhl Authority, except far such 
violetions or defaults that, individudly or in tt~e aggregate, have not had and could notreasonably 
be expected to have a material adverse effect on Progress, Progress is, md since J z ~ u ~ r y  1 , 2008 
b;?s been, in cotnplimnoe in ail materia! respects with (i) SOX atld (ii) the tyJplicable liz;iing 
staladzrds and corporate govemnce d e s  and regalations of the NYSE. The above provisions of 
this Section 3.0 1 Q) do not relate to matters with respect to taxes, such magers being &he subject of 
Swtilon 3.Olfic), Enviromcn&l Pemih and &viromenta1 !La%, suoh 3lpatkrs being &e subject 
of Section 3.01@), hsefits plans, such matters behg the subject: of Saction 3,010) and nuclear 
p ~ e r  phots, sn& mayea being the subject of Seotion 3 .O I(o). 

L 

(i) Except as has not had, and could not reasombly be Gxpecied to kEye, a 
m&wM zdversil effect on Progress: 



(A] E ~ c h  of Progress: arad its subsidides Iaes timcly filed, or Iizs caused 
ta be timely 61ed OR it& behalf, all Tax Retmmrequired to be Ned by it, and aI1 
such Tax Returns  re me, winpIete and accurate. At1 Taxes sfram to be due and 
owing on such Tax Returns have been timely paid. 

(B) The most recent ffnatlcial statements contained In thc Progress SEC 
Reports filed prior to $he date of this Agreement reflect, in accordance; with GAAI2, 
aa adequate reserve for all Taxes payable by Progress End I@ subsidides for all 
&able pericds through the chi% of such finanaid st2fierr?enbb 

(C) There is no d i t ,  examinatioa, deficiency, refund litigation, 
pmp~sed adjustment or n z ~ e r  in cofitrovenisy witfi mpxt to any If8xes or Tax 
Rertlw of P m p s s  or its s ~ b s l d h i ~ ,  and, to the bmiedge of Progress, aei&cr 
Pmgess nor any of its subsidieiiies bs received written notkce of m y  claim made 
by a govem.~mEai authority in ajzrisdiction where Progress e-ny of its 
subsidi&es, as applicable, does not fi!e a Tex Return, th2t Progress or such 
subsidiary is or may be subject to income taxztion by that jurisdiction. No 
deficiency with respect to any Taxes has been proposed, asserted or assessed 
against Progress or any of its subsidiaries, and no requests for waivers af the time to 
assess any Taxes tm pending. 

(D) There are no outstanding u&tten agreements, consents or >-=+en to 
emnd tha statutory period of limitations applicable to the asswsment of my Taxes 
or deficiencies against Progress OK any of its subsi&SLriq m d  no pcwer of&tamy 
-m~tecl by either Frogress or xiy ofirs subsidiarks with mspect Q w y  Taxes is 
cumnttiy in force. 

(E} Neither Progress nor smy of its subsidiaries is a pariy ta any 
agreement providing h i  the aflocanon or sharing of Taxes knposed on oiw?th 
respect ta any hdividual or other person (other thm (I} such agreements with 
customers, vendors, lessors or the like entered into in #e ordinary course of 
business and (11) agreements with or m o n g  Progmss or any of its subsidiaries), and 
neither Progress nor any of its subsidiaries (A) has been a member ofan affiliated 
group (or similar state, local or faraign filing group) pilidg ii consolidated U.S. 
f c d d  income Tax Return (0th- thai the goQp the: common pmnt of which i s  
Progress or a $ubsidhjj af Progress) or @} has my liability foi the "l'ti?ie~ of 
peason (other thm Prowpss or any of its subsidIarks) (I) under Treasury Regulation 
Section 'I .I5024 (orany simiiar provisiu2 of state, lo& or  foreign taw), or @) as a 
tmxfaee or sucmssm, 

(F) 'Fhere are no material Liens for Taxa [other thm for cwent Twes 
not yet due and payable) on the assets of Progress and b subsidiaries, 

(ii), Neither Progress nor any af its subsidiaries has taken or agreed to take any 
action or knows of any fact, agreement, plan or other circumstance t h t  is reasonably likely to 
prevent or impede &e Merger &om qualifying as a reorganidtion under Section 368(z) of the 
Code. 



For pilrposes of this Agreement: 

“Taxes” - means my and all federal, state, local, foreign or other taxes of any kjnd (together 
with any aad 411 interest, penalties, zdditions to tax and additional arliounts imposed with respect 
thereto) imposed by any governmental authority, including, without limitation, taxes or other 
charges on or with respect to income, fimchises, windfall or other profits, gross receipts, property, 
sales, use, capital stack, payroll, employment, unemployment, social security, workers’ 
compensation, or net worth, and taxes or other charges in the nature of excise, withholding, ad 
valorem or value added. 

“Tax Refurn’’ means any return, report or similar statement (including the schedules 
attached thereto) required to be filed with respect to Ttixles, inciuding, without ‘limitation, any 
information return, claim for refund, amended return, or declaration of estimated Taxes, 

(1) Emdovee Benefit Plans: ERISA. 

(i) Except for such matters that, hdividually or in the aggregate, have not had 
a& could not reasonably be expected to have a material adverse effect on Progress, {A) all 
Progress Employee Benefit Plans are iq compliance with all applicable reqpirements of law, 
including the Employee Retirement Income Security Act o f  1974, as amended, and the rules and 
regulations thereunder (“ERISA”), aiid the Code, and (J3) there does not now exist, nor do any 
circumstances exist that could result in, any Controlled Group Litibility that would be a Iigbility of 
Progress or any of its subsidiaries following the Closing. The oniy material employment 
agreements, Severance agreements or severmce policies applicable to Progress or any of its 
subsidiaries are the agreemeats and policies disclosed in Ssction 3.01(l)(i) ofthe Progress 
Disclosure Letter. 

(5) As used herein: 

Title IV  ofERISA, (2) under Section 302 ofERISA, (3) under Sections 412 and 
4971 of the Code, and (4) as a result of a failure to comply with the continuation 
coverage requirements of Section 601 et seq. ofERISA and Sectiod 498OB ofthe 
Code; 

(A) “Controlled Group L i a b i w ’  means any and aI1 liabilities (1) under 

(B) “prorrress Emplovee Benefit Plan’’ means any Plan entered into, 
estzblished, maintained, sponsored, contributed to or required to be contributed to 
by Progress or any of its subsidiaries for the benefit of tbc current or former 
employees or directors ofProgress or any of its subsidiaries arld exisring on the data 
of this Agreement or at; any time subsequent thereta and, in the case o f  a Plan that is 
subject to Part 3 ofTitle I of ERISA, Section 412 ofthe Code or Title IV ofENSA, 
at any time during the five-year period precedhg the date ofthis Agreement with 
respect lo which Progress or any of its subsidiaries has or could reasonably be 
expected to have any present or future actual or contingent liabilities; and 

(C) “plan:’ means any employment, bonus, incentive cornpensation, 
deferred compensation, long term incentive, pension, profit sharing, retirement, 
stock purchase, stock option, stack ownership, stock appreciation rights, phantom 
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stock, leave of absence, layoff, vacation, day or dependent cwe, leg&] seryices, 
cafeteria, life, health, medical, accident, disability, workman’s compansation or 
other insumfie@, rekntiO;ion, severance, separatican, termination, change of contra! or 
other benefit p 4 ~  a,gnxnxex& pi-acth, pdicy7 pragram, scheme QT m g e r n e M  of 
kqy kind, whether written or oml, including m y  ‘‘ertaplayee benefit p!an”w*in &e 
rneazring of Section 3(3) of ERISA. 

(iii) No event has occurred, and themezkts no condition or set of circumstances 
ira connection with any Progrms Employee Benofit PIan, that has had or couid reasmably be 
expected to have n material edvape effict on Progress. 

(iv) Section 3,Ql(l)(iy] ofthe h g w s  Djsclormtc Letter Edentifjles ezch 

gras or its subsidiaries or a c h g z  in fhc ownem&+ ofdl  or a 
subsbtial portion of &e assets of Pmgress or its subsidiaries, eirher alone or upan the OcCufience 

nal or subsequent events and whether or notapplicable to the: transactions 
by this Agreement, For (A) an acceleratioh of the time ofpzyrnent of or vestkg in, or 

8n increase h the amomt of, crJmpensation or benefits due any cmefrr or fomer  employee, 
diahcIctr or officer dFmgress OT its subsidiarkq @] any &@wr?essd indeb-ajness or Gbligation 
t ~ ,  h 6  compensation or benefirs tvitl., respect :o my such employee, director o%cm, or (C) ED 
enWernent of my such employee, director or officer T ~ I  sc~elzlnce pay, waemployment 
compenmtion or my other payment or omer benefit. 

(VI Each Progress Employee Benefit Plm that is in any part a “nonqua!ifed 
deferred compensation pIan” subject to Section 409A of the Code(A) rnareriafiy complies md, at 
ail rimes after December 3 I, 2008 has materidly complied, bath in form md opratian, with the 
requirements of Sxction 409A of fie Code and the final mguletions thewuder and (B) between 
Sitnuary 1,2005 and Owember 3 1,2038 was opezted in marefid msonable, gem3 faitfi 
compliance with Secthn 409A af the Code, as &te~+hed.  under appricahle p i d a c e  ofthe Urrited 
States Dopa-tment ofthe Treasury (the “’Tre2sury”) and the Internal Revenue Service, 

Labor Matterg, As of tho date hereof, neither Progress nor acy of its subsidiaries is 
a p q  to, bound by or in the pro.ocess of negotizting my collectim bargaining agreoh~ent or other 
lzbor agreement w& my union or labor org&tkn. As ofthe &e of tbh Ageemen& there are 
na disputes, grievances or wbitrztlons pending or: io the kna.rul&ge of Progress, threatened 
bemem Progress or my of its subsidiarjes 2nd any trade union or other represwt&ves of ics 
employees and there is no charge or oomplaint pending or threatened in writing against PragTess or 
any of its subsidiaries before the National Labor Relations Baard (the ‘ 
Governmental Authority, except in each case as, individuaIly or in the 
GOUM not reasmabbj be expected i o  hmve ti materid adve 
knowledge ofProgtess, as afthe drite a E W  Agreemen% 
eEom pr@str;tIy baing mede; involvhg my afthe employ~s ofProgres% or my d i t s  SabGdiaries, 
From Dm~mber 31,2@07, to the date of %is Agreement, &ert? has beano work stoppagez &kea 
siowd;own or lockout by or atfecting empjoyees of Progress or my of its subsidides md, t# the 
knowledge ofProgmss, no such action bas been threatened iSr writing, except in each case ag, 
individuaIly or in the aggregate, have not had and could not reasonably be expected to have 8 

’ materia! adverse sffect on Pra$iaYs. Except as, individually or in the aggregate, has not had and 

(m> 
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could kit. reasonably be expected io have B material adverse effect on Progress: (A) there ut no 
liaigadons, twsuits, claims, chages, complaints, arbitrations, actions, investigations or 
proceedings pending or, to the knowledge of PFogr%ssJ threatehed bemeen 
or my d' its subsidiaries and any ofthek mspective current or former amp1 
c a ~ c t n r s ,  appficeats for employment ar classes ofthe foregoing; (B) Progress and its 
subsidiaries are in m q h e  wirh a!! applicable laws, ordws, rsgeeineEts, co~~tracs md po]ick=s 

1 
r q u i i n e n t s  respecting knrs md conditions of eqloyment, e q : ~ !  ~ p p ~ f l ~  ce h d t h  
md s~f&y$ wages and haws, child laSor, imrali_mtion, discrirninztian, disab benefits, 
faciliry, CTOSKES md layoffs, worke:s' comp?ensation, fabor relations. einpioyee ieaves md 
memqlapnt hz.ra.me; and (C) since J m w  1 2007, fieither Progress nor my of irs 
subsiiibes has engaged L? any "piant closing7' or 'Lrniess !aye@," as de;tfioed ic*a Worker 
Adjus'mmt&ehinhg mnd X'tificatiaa Act or my campmb1.s M e  or io& law (the ''WA..EN 
a_ct"), wIit9aut complying itifh the notice r e q h m m t s  af swh law. 

SS 

respecting employment a d  e q b y m e n t  pctjces, including$ without L i m o  

(n) ErviromenM Matters.. 

(i) Eah ofPmgress, itis s&stdiwies and the Progress Joim Venhes shce 
J ~ E ~ L E I I  I ,  2008  ha^ been a d  is in c a n p l i ~ c e  16th ala izpplicabk Em~iianrnentd Laws (a 
hereinafter defined), except where the f3itt.1~3 to be In such comp!iance, individually or ia the 
a g p g a k ,  %rrs not had and could not reasonebly be expected to have B mtlterial adverse esect on 
Progress. 

Ezch of Progress, its subsidiaries and the Progress Joint Vtatutes kas 
obtained all Bsmits under Enviromenml LEWS (coIleetlvely, the "Environmntal Permits") 
necassary far &e constmction oftheir fxilities a d  the conduct oflheir operations as of tbe date of 
this Agreement, as qplicable, and a!l such Enviromeintal Permits lire validly issued, in f i l l  force 
snd effect, md finaI, arid Progress, its subsidiaries and the Progress Joint Ventures a e  in 
compliance with all terms and conditions ofthe Environmel?t-al Permits, except whera 6- f ai! '1 ure to 
a b h h  suchBnvironnental Permits, of such Permjts to be in good standing or, where applfcable, of 
a renewal application to have been timely filed and be pending or to be in such compliance, 
individually or in the aggregate, has not had and could not reasonabiy be expected to have a 
material adverse effect on Progress. 

(ii) 

(iii} There is no Environmentd Ctaim (es Berefmiles. defined) pending: 

(A) against Progress or any of its subsidhies or any o f  the Progress 
Joint Ventures; 

(B) to the howiedge of Progress, against my person or entity whose 
EneSility for such h v h m e n t a l  Claim has k e n  retained orasswed either 
eclntntctually O i  by operation of law by Progmss or any of its subsidiuies or ajty o f  
tile ?mgeSs Joint Ventires; Or 

(C) against my reeI or pergoad property OT operations that Progress or 
my si% subsidixies cr aay of rbe Progress Joint Ventures mms, jesses or 
mages ,  in whole or in pmtk or, to [be bo~vledga of Progress, formerly owried, 
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leased or manag& in whole or in part, except: LI rle mse ofclaw (A), @> or (C) 
Enviromen:al Claims &at, individually or irt f&f?s aggregate, have R O ~  had 
d not nasoa.ably be expected tn have 8 materiel adverso e;&t m Progress, 

To the knowledge of Progress, there hava not been nny Rolaases (as 
hereinaflm defined) of any Hazzrdous Makrial (as hereie efined) that would be reasonably 
likely ta form the basis of any Environmental CIaim .pa; gress ox any af its subsidiaries OT 
any of the Progress Joint Ventures, in each case, except for such ReIieaSev that, Individually or in 

I h a w  not had m d  codd not reasonably be expected io have a, material adverse effect 

(iv) 

(Y) .4s a b  in fcis Sectim 3.DIfrj md in Section ?.02(n): 

(A) 'Tnv+omenkdl Ciai?'' meam any md all dmi&ri-atfve, 
regdatory or judicial scfion9, suits, ode=, dammds, demmd le&ersl di 
claims, liens, investigations, proceedings or notices of noncompliance, 
violretion (written or oral) by any person or entity (including any Govm 
Authority) alleging potential liability (including patenrial responsibility ur liability 
for enforcement, investigatory costs, cleanup cos@ governmental response costs, 
removal costs, remedial cost$, natural resources damages, property damages, 

rim or penalties) arising aut of', based OD or resuIting &Q~E 
forming &e basis of any actual or alleged noncomgImcc m-"J1, 

uiolzt.tion of5 or GabiLity under, any bvLmnrnental Law or EnvirommtaI Pernit; 

"Environrclentaf Laws?' mems all donicstic OF focoi@~ fedend, state (€3) 
and local Itzws, principles. of comnoi? ! x i  and orders reMting to poilution, &e 
envkomrfnlt; (including ambient airB sur&ce water, goundwaleq Imd raurfacc fir 
subsdace strata) or protection of human health es it relates 80 the eoviioment 

to the presence or Release of Hazardous MEten'als, or 
he manufactum, pracesslng, distribution, use, ke&tment, 
port or handling of, or exposure to, Hazardous MateriaIs; 

(C)  "Haza-dous Materials'' mans (a) any petroleum or petroleum 
prodndts, mdosctive mtmials, asbestos in my fonn fist is or could become friablc, 
Lrrea farmaldehyde fom insulation, and palychiokiteed biphenyls; endl 
chemical, material, slebrnnce or waste thzt is prozbited, Ijdted QT regul~ted under 
any Environmental Caw; tsnd 

dispsal, discharge, dispersal, teaGhirrg or rnigratiori into the: atmosphere, so% 
surface waxer, graundwdter Qr property. 

. The operations of the nuclear geneFZitiOE 

any 

0) "Re!eiiSe" m m s  my, spill emission, ieaking, iI'&CtiOE, d q O &  
' 

(0) 
stations owned, in d o l e  or p d ,  by Prqgess or its subsidiaries (colfectivtsly, the %=s. 
Nuclerp f;aaiIities"} have been conducted in compliance with all applicablc laws and 
P e ~ a s ,  exoept for 
could not reasonably be expected to have 2 maierial advirsr: effect on Progress. h c h  ofthe 

LIES to compiy that, individually OF in th'e aggregate, have not had a d  
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Progress Nuclear Faci!ities rna.intahs, and is in material c o m p h m w 4 i i ,  emergency plans 
desigped to respond ts m unplanned Release therefrom o f  radioactive materids and each such 
pian conforms with the requirements of applicable taw in all material respeGts, The plans for the 
decommissioning of each of the Progress Nuclear Facilities and for the storage of spent nucfsar 
fueI conform with the requirement9 afappliicabtc law in all material respecis end, solaly with 
rees_pect ta the portion of &a Progress Nudear FaciWes armed, 
2 ~ y :  fmdcd coilsisteni with epplicrtbfa law. Sinca Decembs 3 1 
Progress Nucfazx Fzlcjlities have not been the subject of my no5ces of violzhn, my ongoing 
proceeding, NiEC Diagnostic Team Impections 04: requests for iIlsom&ioion from the NRC or my 
other agency with jairisdiction over such facility, exeopt for such notices or requests for 
information t h i ,  individudly or in the aggrsgate, have not had and could not reasonably be 
expected to haw a material adverse effoct on Progress. ’No Progress Nuclear Facility i s  listed by 
the NRC in the Unacceptable Performance column ofthe NRC Action Matrix, as 8 part of NRC’s 
Assessiaennt of Licensee Perfcn-mmce. LiabiIitJI insurance to thz full extent raquked by law for 
operating the! Progress Nuclear FacilSes mmains In f i l l  force md effect regarding such facflities, 
except for f ~ l m  to rnziixhin such i i l s ime in fkli force and effect ht, individtslly or in the 
agg-egatq have not had md could ROi ressonabIy be exj~ectecl V, have a rnaterki adtwse efFect an 
hogress, 

ctly or iin&xectlyx by Pivpss,  
8, the opeh2tions of the 

@’) )lot& Required. Assuming -Je accuracy of the representation and w r i m t y  
contained in Section 3.02(r), the affirmative vote of the holders of: recordof at: least a majoricy of 
the outstanding shares of Progress Common Stock, with respect to the approval of this RgrcPrmmt 
[the ‘!Propress Shareholder A~afov;ll’’), is the only vote of ‘the holders of any class ar series af the 
capit&s‘;ack of Progress or its subsidides @quireti to approve thhss Ageemant the Kerger md the 
other transactj~ns contemplated hereby, 

Opinions of Fllnanoid Mvisoz. The Bowd oP“Dlmtors o f  Pragress has received 
the ophioa ofmdi, of L a r d  Fret= & Go.. LLC and Bardays Capitd Inc., io  the eFfect that, as of 
the date of such opinion and based on &e essv?ir?ptions, qualifica5olrs and Ilhitations contained 
therein, the Exchange Ratio is fair, fiom a ffnancial point of view, to the holders of Progress 
Common Stock. 

(r) 

(q) 

Ownershipof D&e Caoiai Stock. Neither %ogress nor any of its subsiddiaties or 
Q&X XIiates b~neficially owns any sberes ofD3kt: capital stock. 

(4 tu-, Progresshes 
t&cn all neci?s$arg, ecticns. if any, so thai tfei: phavisions of Artiotes 9 a d  9A ai’ ehc NCBCA &E! 
not, before the km.l?2Gon afthis Agrement, apply to this Agreement, &e Merger or the other 
transactions contaemplatwl hereby. No “fair price,” “merger moratorium,” “cantral share 
aoquisiiiom,” or ather anti-take 
this Agreement,. the Merger or 

r similar statute or regulation applies or purports to apply .to 
er transactions contemplated hereby. 

entation Or w2mmty made by Progress 
t is ateither opmteii m r  managed solely 

by Progress or B Progress subsidiary shall be deened made only to fie kmwledge of Progress. 
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(u) Insurawe. Except for faihires to maintain insurance or self-hsurance that, 
individually or in the aggregate. have not had and codd not reasonably ba expected ia haye a 
material adverse effect on Progkss, eorn January 1,2007, through the daxfi of this A p e  
each oi'Fro,oress an6 its subsidiaries has bee2 cclntinuously i d  with finmcialiy 

,r has setf-insured, in each case in srrch amounts and with respect to such fish snd lasses 
mar), for cornpaales in -&e FJnIted Sktes conducting the bilsiness conduc+& by 

Progmsssnd its subsidiaries during such t h e  penad. Neither Plt;o$ress norvly of its subsidiaiss 
has received any notice of any pending or threatened cancellation, termination or premium 
increase with respect to any insurance policy of Progress or any of its subsidiaries, except with 
respect to any c~cellatdon, terminationor premium increase &it., hlividually or Jn &e aggregate, 
has not had and ccu!d no2 misonably be expec*d tc Base a rnam-d &verse ef5ect on Progress. 

Enerw Price Rsk,Mmanernefit. Progress has ssbblished riskprim-mtm, IZrr?its 
mci guidelines E7 complimce wit3 the risk mwagement palicy approved by hgress's B o d  of 
Directors (the ''Progress Risk Management Guid+h$') and monitors cornpIiance by Progress 
and its subsidiaries w3li such energy price risk pametars. Progress has provided the Progress 
Risk Managemerlt Gujdelhnes ta Duke prior to the data ofthi8 Agreement. Progress 1s in 
conpZisnce in all materia1 respects with the Progress Risk h4magement G ~ d e h e s .  

(v} 

fw) Pj~oleress Matarial Contracts, 

(i) For purposes of fhhjs Ageemenr, t6e term "Pm.!?r@ss M2i.erhl &ntmcf' 
shall meark any Contractto which Progress or any of its subsidiaries is 8 par?y or bound ~fs ofthe 
date hereoE 

(A) ttm is a ''materia;! c o ~ c t "  (a such tern is &I%& In Item 

that (I) purports to limit in any matmid respec': eiha tjp of 
business in which Progress or its subsidiaries (or, &ertha Effective Time, Duke or 
its subsidiaries) or any of their respective affiliates may engage or the manner or 
geographic area in which any of them may so engage in any business, (2) would 
require the disposition of any material assets or line of business &Progress ar i t s  
subsidiaries (or, aRer &e Effucdve Time, Duke or i's subgidia-ries) or any of their 
respective aEIiates as a ~ s u l t  ofthe ~nsuztrma$i~o oftlie transacfjons 
contemplated by &is rlge&ter?t, (3) is a r n & d  I(=or&mct &at p-s fcmc& 
favored nztion" status that, following the EEe;cdve Tme, would impose obfigations 
upon Duke or isS subsidiaries, including Progress and its subsidiaries, or (4) 
prohibits or limits, in any materia! respect, the right of Progress or any of its 
subsidien'es (oi, after the Effecthe The ,  Duke or its subsidiaries) to make, sei3 OF 

pmducts or services or use, transfer, license or cnforce my oftheir 
respcc6ve htdbctual property figbq or 

that (I) has an aggregs* principal moun$ otpmvides farm 
aggrcgck obligation, in excess of$100,000,000 (I) evidencing indebtedness for 
borrowed money of Progress OF any of its subaidia~es to any third pat)', 01) 
guaranteeing any such indebtedness of a third patty or (m coataining a covenant 

60 I (b]( I Q) a€ Regulation S-K of fie =C>; 

(€3) 

(Cj 
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Estricdng the payment ddkidends, or (2) has &he economic effect of any ofthe 
items set fur& itr subclause (I] above. 

(ii) Neither Progress nor any subsidiery ofProgws is in breach of or default 
under the terms of any Progress Material Contract and no event has ocoumr?d that (with or without 
notice or lapse of time or bofh) could result in a breach or default under any Progress Material 
Contract where such breach or default could reasonably be expected to have, individually or in the 
aggregitte, a material adverse effest OD Progress. To tho knowledge oWrogress, no o 
any Progress Material Contract is in bmcb of or default under tlle terms of any Piogress Material 
Contract where such biezch or default bas hiid, c)r could reasoaably be expectad ro have, 
bdividmIiy or h tke aggegzte, E material zcberse e B i  OII Propss. Ex=pc as could not 
n-rrsonably be expected to have, hldiwidualty or in the aggregm, e maierial adverse eEect on 
Pro_pss, mch Pmi.rrgi-ess MetdA Contract is SE valid and Omding obl$agaiioE ofProgrms or the 
subsitiiq ofProgess which is thd~eto a d ,  to the knowledge ofProgmss; of=& other party 
thereto, and is iil fill forcc and eflect, except that such enforcement may be subject to applicable 
bankruptcy, insolvency, ieorgaiitioxi., moratorium or other similar law3, now or heteafier in 
effect, rel~titing to creditors' rights genctdiy azld to general equitable priIlciples. 

(x) Anti-Briberv Laws. 

(i) To the knowledge of Progress, Progress and its subsidiaries ere, end since 
January 1,2008, have been, in comglimco in all materia! respects wifh all statutory aud replatory 
rwpimnent$ urldeh &E Foreign Carmpt Practices Act (15 U.S.C. $5 78d~l-1~ et seq*), as mended, 
the Aarl-Xic;ke?ac%r; Act af 1986: as amended, the Orgasaizatitn far Econonic Choperation mind 
Deueiopraerr; Convention Ag*t BRbery of Foreign OEficials in lhkm~iti~nd Bisiiness 
Trmsac;ions a d  fie$is&ioc bpterr;en&~ such convention md zII o&es hbmationaE 
&-bribery conventions, and aU other anti-comption and bribery laws (hdudkg my applicable 
written shnduds, recpirements, dectives ot palicks of any Governmental. A.L&o+] (the 
"Anti-Briben, Law$') in jurisdictions in which Progess and its s iaries haw operated or 
cmontly operete. Since January 1,20013, neither Progress gor ts subsidiaries has received 
my communication b r n  any Governmental AuthositS, or any written communication from any 
third party that alkeges fhat Progress, any of its subsidiaries or any employee or agent thereof is Itl 
miterial violation of a ~ y  AntiBribePy taws, md ho sbch potential or R C ~ U ~  materid viol&tion OF 
liability has been discovered, 

I ,  2008, ~ O I I C I  of Progress or its subsidiaries nor, to the howledge of Progress, any of their 
respective currrent or former directors, o&cers, prhcipis, 
cansultmts Or arher egmts or repesentxtiues, disttiititofs, 
person acting on my ofthair behalf, has, dir&tly or indhxtly, m d e  or o 3 m d  or solicited 01 
accepted my contriiiution, gifi, gratuity, entarkihmeni, 
kickback or other pyment or anythhg else ofvalue to 
(including customt?rs, potential customm, political paties, elected offici 
whether in money, property, services or any other form, to influence w y  
person's official capacity, inducing such person to do or omit to do gny act in violatian ofthe 
lawful oifficjzl dufy of such person or securing an imprapsr advanrage 
use such person's influerice ta obtain or refain buskess fr;r Progress or 

(ii} Without lirniitig &e c&er proovlsiam of this Section 3AI(x]> since S m ~ y  

managers, sales persons, 
,joinivenixrer?l or m y  other 

payo$ imluence payment, 
eison, private or public 

ndtrce such person fo  
Sidksies orotherwisr: 



to confer any benefit tu Prograss or its subsidiaries in violatioli in my material reTect ofaqy 
k&--Bribery Laws. 

(iii) Shca Jsuluary I,  2006, ndt?!erPtogfrzss am any afiis sub3idiiwies hrrs made 
afiy disclosum (vdhmlary or orhenvise} Yo any ~ o v e m m k J  Authority wirh respect to my alleged 
material imgulaity, material misstatement or material omission or bther potential maten'al 
violation or liability arising under or relating to any Anti-3ribery Lgw. 

Section 3.02 Reuresesenhtions an,d Waiiitiss of D k e  arnd Merger Sob, Except as szt 
43Zh in the letter dztec! the date oftfiis Ag~eement wid delivered to Progxss by Duke concmGy 
with the execution a d  delivery of this Agreement [the "Duke Disclosure Letter) or, ti, h e  extent 
the qv'l!ifying w3.m of such disclosure is readily appsenttherafiom md exduding wny 
fonvard-looking statements, risk factors and other similar steterneats that are cautionary and 
non-specific In nzture, as set for t  h the Duke SEC Reports filed an or after 9anzazr-y I. ~ 2009 and 
prior to the ditte hereof, Duke and Merger Sub mpresmt and wmt ta Progress as follows 

fa) Orgaaization eqd Ouaiificdon, 

(Q Each of Duke end its subsidiaries is duly organized, validly existing and in 
good standing (with respect tojlnisdictions that recagnize the concept ofgood atiinding) under the 
laws af ilrs jurisdiction of argani'zstion and has &I1 power m-d suthority to conduct its business as 
a d  fa &e extent now conducted and ta ova, use ami Itme iks assea aid prapexties, except for r i ~ h  
Far'lua-rs tu be 80 organized, existhg and 
recognize &.e concept of good s*mding) or to have such power md a ~ o r i t y  individually or 
in tho aggregate, have Dot had and could not be reasonably expected to hnva a material adverse 
effeot on Duke. Each of Duke and its Subsidiaries is duly qudZed, licensed or zdmitkd to do 
busimess and is in good standhing (with respect to jurisdictions that recognize the concept of 5 0 4  
standing) in eachjurisdiction in which the o-rmershfp, me ar ?easing of its assefs znd ppextxx;, or 
the conduct or nature of its business, mzkes a c h  qqalifia@io ensizg o i  adrnissian ~63"yessary, 
exccpt for such failures to be so qudiged, licmsed or edmi tn good standing (with respect 
toojurisdictions that recognize the concept of good standing) that, individually or in the aggregate, 
have not had and could not kernonably be expected to have a materia! adverse effect on Duke. 
Section 3.02111) o f h  Duke Disciosure Letter sets forth 8% of the date of his Apemmt the name 
asld jurisdiction of organMan of ex& Suttsidiaay afDuke. bferge;r Sub is a newiy fOmed 
corporztion a d  has engaged irt oo &h%es excspt as contsnlplabd by this Ageemant. AI? ofihe 
outs'mdhg capital stock of Merger Sub is ow.ied direcdy by Dab.  No subsidiary ofDuke owns 
any stock. in Duke. Duke has made available to Progress prior to the date ofthie Agreement a true 
and oomplete copy of'Duke's certificate of incarpar&iltioa md by-laws, each as amended &mu,@ 
&e date hercof. 

good standing (wiffi resped b jurisdictions & ~ t  

1% 

(i;) Section 3.02{a) nfthe rhtk DIscIoswe Lehx sets fiForth a description as of 
the d@s of this Agreement, of d l  Duke Joint Ymtws, including (x) I&@ a m e  of each such ea'@' 
and(>!) a brief description of tho pnlncipaI line or lines ofbusiness conductsd by each such enSty. 

(iii) Except for interests in the subsidiaries of Duke, the Duke Joint Ventures 
and interests acquired &er the date of this Agree%& w i t € w ~  v-bla6-w 
sgccment set forth her+ neither Duke nor my ofits subsidiaries directiy or indirectly QWRS any 

covemmt 

I 

i 
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@) Caaital Stock. 

(i) The olrt&orized capital stock oFD&e consists af: 

(A) 2,000,000,OQO shares of Common stock, par value $0.001 per share 
(the "Duke Common Stock'), of which 1,324,548,714 shares were outstanding as 
of October 29,20!0;,and 

(B) 44,000,QQO shares of preferfed a c k ,  pztr vaiue $Q.OOl per share, 
none of which were outstanding as of the date ofthis A-geerneot. 

As of &a date ofthis Agreernenf no shases of Duke Common Stock tre held in ths, treasury 
of Duke. As of the date of this Agreement, 1 
subjectto ourstanding stock options granted d e r  the D&e Emptay.ce Stock Op 
&~oIovee Stock Qpdorts"), 1,756,W shares oiFDuke Ccrmmon Stock rplcrc subj 
awards of'phmtom stock w&s ofI)&e Common Sbck ("Duke Ihmtom Stock U&-'j, 7,549,720 
shses ofD&e COV~OE Stc&were subjecttp outsfanding: awards of pehfomanmshitn=s of Drtke 
Cammon Stock, determined zt mzximrn perfomcvrce Ievefs (''Duke Pesformance Shares"} md 
75,901 ,SI 5 sdditiana! shxes of ME Corn-o t isswmce pursuant fa the 
Ddce ?owor Coinpzny Stock hxxtive Plan, t: ilcrn 1398 Long-Terns 
1ncentii.e Plan, rhe Duke Energy Corporation 2006 Long-Term ImentEve $ila;l, thc Duke Energy 
Ccqoraziofi 201 0 Long-Term Incentive Plea, the Dall8 E~ergy Corporation Directors' Saviags 
Plan, the Dilka Energy Corporauioa Executive S ~ v i n g ~  Pfsn end my other compa;lsatory pfm, 
pro,- or anangemelat under which sba-es of Duke Common Stack are reserved far iss*wice 
(collectively, h5e "Duke Enzplovee Stook Obtion Plans"). Since Ootober 29,2010, no shares of 
Duke Common Stock have been issued except pursuant to the Duke E ee Stock Option Plans 
and Duke Employee Stock Options'issued thereunder, and from O G ~ O  $2010 to the date of 
this Agreement, no Shares OF Dike Common Stock have been issued other thm 268,498 shares of 
Duke Common Stock issued pursuant to the Duke Employe Stock Option Plans orDtlke 
Employee Stock Options issued thereunder. A11 of the isswd and outstanding shms o€Duke 

eciEed in the bmzen t s  or agreements pmumt to which they are issuable, duly 

s e s  ofDuke Common Sbck were 

diil sham reserved for issuwe will be, ripon issuance iz sccordmcx E-vitiil 

d nonesszssable. Except as disclosed in this Semican 
re we no cutstanding Options obligrtring DuErc: or m y  of its 

subsidiajtx? (AT to kssrrz: m sell my shares ofcapital stock of Duke, (3) to grant; extend or et1tc2r 
into my Qs~&m vTi& mpstzt. -faaerGto> (C> redew& O i  oheiwise zcqrrire my such shares Qf =pit4 
~lbock or otker equity ktmests or (D) provide a materid smouiit of funds tat or make m y  nstm?ai 

(kt the farm of a loan, cqitai coniribution or othEmvise) in, any of their respective 

(@ Except as pem&zd by this Agreement, ail of the outstanding s h e s  of 
capital stock of each subsidiary of Duke rire duly authorized, validly issued, fillly paid and 
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nonassessable and are awned, beneficially and of record, by Duke or asubsidiary ofDuke, fie@ md 
clear of m y  Liens, except for any of tha. foregoing that, IndividuoEiy OF in the have not 
had and could not recgsonably be expected ‘io have a material ad~erse eEkt on D&e. AI1 of&e 
omtaiidiag shares of capital stock of Merger Sub are duly authoriz& validly issued, iiilly p ~ d  
and nonassessabIe and are owned, beneficially and of record, directiy by Duke. The shares of 
Merger Sub owned by Dike are owned free and de% of any Liens, There are ~ I R  (A) outshding 
Options obligating Duke or any ofits subsidiaries to issue or sell any shares of caphi stock of my 
stibsidiary ofDukr? or ts granf, extend or enter into m y  s ~ c h  Oprion or (E) votiEigkusrS, proxiev or 
other COKEZ-I~~~~~WS, ui?derslia;adings, restri’c6an3 or  ange gem eats in fasor of any piheon O I h i  &an 
Duke or iil subsidiary wbolly-awned, d l ~ c t i y  or indirectly, by Duka wit& respect to the voting of or 
the right to participate in dividends or other earnings an any capixaI stock of Duke or any 
subsidiary of Duke. 

(iii) As of the date a f ~ k  Agreemeat, none of the subsidistlies of Duke or th t  
Duke Jokt V e o t ~ e s  is a ‘’pubfic uiilily company:’ a ‘‘hidding corripany,” a ‘ ‘rmb$di~ company” 
or an ‘E&€iikte’’ ofmy holding compmy n+hZm the meaning of $ d o n  Z(a}@), 2(.)(7)c z(cl>(8) or 
2(a)(I I) o f  the 2005 Act, respec$vdy, None ofDuke, iaS subsidiaries and the Duke Joint ‘V’enk~s 
is registered under thb 2005 Act. 

(h) As of the date of this Agreement, no bonds, debentures, notes or other 
indebtedness of Duke os m y  of its subsidiaries kavhg t5e right to vote (or which are coii-~ertib!e 
intip or exemisabie for scuriGes baving the right to vote) (collectively, “&Voting D&F) 00 
any matters on which Duke sbacelroIders may vote are issued or outstarlding ZOT gre there my 
Quts+wading ‘Options obligating Duke or any of it4 subbsidkies to issue or sell my Duke Voting 
Debt or to gratt, extend or enter Into any Option with respct thereto. , 

authcked, vatidly issied, fhlly paid an 

6 

7 (v) &chsharebfDu hmon StacXto be issueg in the k k r g t ~ :  shah be duly 
sessabfe ma aid clear o f z y  Liens.‘ 

(vi) Them have been na repricings ’of any Duke Einployee Srock Optibns 
through amendments, cancellation and relsswnce or other means during the curPent or‘ prior two 
(2) calendar years. None of the Duke Employee Stock Options, Duke Fhmtorn Stock Units ar 
Duke PerForsnence Shmx (A) have been granted sixe  August 0,20 IO, except 2s permitted by this 
A,geemtmt, or (B) have been p % e d  in contempladon ofthe h.ierge: or the Wslssctions 
contemphted in &is Agieemcnt. Notla of &e Duke Enpfoyee Slock Options was granted with an 
exercise price below fie per share closhg pice QII the NYSE on &e date of giant, Ali grants of 
Dukc EmpIoyee Stock Options, Duke Phantom Stock Units and Duke Performance Shares were 
validly mado and properly approved by the Board oEDirectors o f h k e  (or a duty athocized 
cammittee QT subcornittee thereof) iu ~ ~ n t p l i ~ ~  with all applicabk Iava and reccrded on the 
c.nnsolid&ed fmarmcial shkmmts ofDuke: h acwrdmce with G M ,  a d  ao such 
Employee Stock Options imohed my “back &thgr’’ %omxd datingn or S W ~ T  prcctkcs- 

of Duke 

(c) Aprlaoritv. Duke htts full corpdratr: power and authority to enter into this 
Agreement, to perfom its obligations hereunder and, subject to obtaining Duke Shmholder 
Approvzl, to consumak tf ie tnmsattions contomplated hereby. Tlio execLGon, delivsry and 
perfonnarzce oI‘ this ,4geemeat by Duke and the cazsurnmation by Duke offhe transadoas 
contemplated hereby haye been dtily and validly adopted end unanirnoezsly epp>provf?:d by the Board 
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ofDimctors of Duke, t5e Borud of Directors of Duke has recommended approval by the 
shmholders of Duke of the Duke Charter Amendrneht and the Duke Share Issuance, and directed 

the Duke Charter Amendment and Duke Share Issuance be submjtted to #e shareholders of 
e for their approval, and no other corporate proceedirigs on the part ofUuke or irs shareholders 

are necessary to authorize the execution, delivery and perforrnqnce offhis Agreement by Duke and 
the consummation by Duke ofthe Merger and the other transactions contemplated hereby, other 
than obtaining Duke Shareholder Approval. This Agreement has been duly and validly executed 
and delivered by Duke and, assuming this Agreement constitutes the legal, valid md binding 
obligation of Progress;constitutes a legal, valid and binding obligation Of Duke enforceable 
against Duke in accordance with its terms, except that such enforcement may be subject to 
applicable bankruptcy, insohency, reorganization, moratorium or other similar laws, now or 
hereafter in effect, relating to creditors' rights generally and to genekl equitable principles. 

(d) No Confiicts: Approvals and Consents. 

(i) The execution and delivery of this Agreement by Duke does not, and the 
peifomance by Duke of its obligations liereunder and the consummation of the Merger and &Q 

other transactions contemplated hereby wil1 not, conflict with, result in a violation or breach of, 
constitute (with or without notice or lapse of time or both) a default under, result in or give to any 
person any right of payment or reimbursemenf temiination, cancellation, modification or 
acceleration of; or result in the creation or i rnpo~ i t io~  of any Lien upon any of the assets or 
properties of Duke or any of its subsidiaries or any of the Duke Joint Ventures under, any of the 
terms, conditions or provisions of (A) subject to the effectiveness ofthe Duke Charter Amendment, 
the certificates or articles of incorporat-;on or by-laws (or other cornparabk organizational 
documents) of Duke or any of its subsidiaries or any of the Duke Joint Ventures, or @) subject to 

B Shareholder Approval and the M n g  ofthe actions described iai paragraph 

orders of any Governmental Authority applicable to Duke or any of its subsidiaries or any of the: 
Duke Joint Ventures or any aftheir respective assets or properties, or (y) any note, bond, mortgage, 
Aecurity agreement, oredit agreement, indenture, license, franchise, permitl concession, contract, 
lease, 'obligation or other instrument to which Duke or aay of its subsidiaries or any of the Duke 
Joint Ventures is 8, party or by which Duke or any of its subsidiaries or any o f  the Duke Joint 
Ventures or any of 
clauses (x) End (y) 
reasonabIy be expected to have a material adverse eE'ect on Duke. 

2(d), including the Duke Required Statutory Approvals, {x) any laws or 

properties is bound, 
ally or in the aggreg 

ing from the foregoing 
e not had and could not 

(ii) Except for (A) compliance with, and filings under, the HSR Act; (€3) the 
filirrg with and, to the extent required, the declaration of effectiveness by, the SEC of (1) the Joint 
Proxy Statement pursuant to the Exchange Act, (2) the Form 5-4 and (3) such reports under the 

Act. as may be required in connection with this Agreement and the transactions 
ted hereby; (C) the filing of documents wit& various state secusities authorities that may 

be required in connection with the transactions contemplated hereby; (D) such filings with and 
approvals of the NYSE with respect to the Duke Cbzrter Amendment, ifnecessary, and to pe-mit 
the shares of Duke Common Stock that we to be issued pursuant to Article T I  to be listed on the 
NYSE; @) the registration, consents, approvals and notices required under the 2005 Act; (F> 
notice to, and-the consent End approval of, FZRC 
under the Power Act disclaiming jurisdiction ove 

Section 203 ofthe Power Act, or ari order 
nsactions conternplated hereby; (G) the 
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filing of an application to, and consent and approval of, and issumce of any required licenses and 
license meadrnents by, the NRC finder the Atomic Energy Acc; (El) the filing of the Certificate of 

respect to the Duke Charter Arnendrnent with &e Secretaq of State of the Sbte  
ofDeIawas and the Articles af Mwger md othm ,qpmptiate E W X ~ ~ T  documar;ts required by tbc 
NCBCA with &he Secretary os”SLtte oftbe State o fN~k \  Csrolinnamusd appmdate documm;s with 
the relevant a&m3iw of other states in which Duke is qua!ified to do business; (I) camplimce 
w3h and swh filings es may be required under applicable Environmental Laws; (.I> to the extent 
required, notice to and tbe approval of, the Applicable PSCs; (IC) the FCC Pre-Approvals; (L,) such 
other items as disclosed in Section 3 .O2(d) of the Duke Disclosure Lettar; and 0 compiianca 
with, snd ff lings under, antitrust or corngelition laws of any fore@ jurisdiction, ifrequired (the 
items set forth above in cIauses (A) t h u g h  (El) and (0 callectiv(=ly, t l e  ‘”Duke Remired Stktory 
Pmrovals”), no Consens 5r ection of, regimtiar;, dedmcian or filing wid3 or mtim to any 
Cmvenzmantal A~.rkority Is necessary or required Y3 be obbined or made h comecthn witb &e 
execl,.tiona?d delivery ofrhis Agreement by Duke, the perhmance by Ihrka of its oblfgations 
hereunder et Ihe consummation oftrhe Merger md the othsr transactions wnlemplated hereby, 
other than such items that the failure to make or obtain, as the case may be, individually or irl the 
aggregats, could not reasonably be expected to have R material sdverse effect on Duke. 

(c) SEC Rem-&, F i ~ ~ ~ d  Stat0menb end Utili& X~BI. 

(i) Duke md its subsidiaries have filed or f d s b e c i  each form, report, sccheduk!, 
registrlttian statement, regimeon exemption, if app!icabls, definitive proxy staxerncni. and o:her 
document (together with a11 amendments thereof and supplements thereto) required to be filed or 
furnished by Duke or any of its subsidiaries pursuant to &ha Securities Act. or tha Exchange Act 
w3-h “the SEC since Jmplery il, 2007 (as such documents h v a  since the time of their filing been 
mended or supplernated, the ‘Puke SEC Zcyoits’’). As oftheir respecti‘ve dates, aqer givirrg 
eExx to any en~ndments or suppiekents~ ti&&, tfie DUJC~ SEC Reports {AI complied as to fora 
in all rnae&&-wpects wit3 the reqakementsr o€&e Securities Act mcl the Exchaage jAc& if 
applicable, 8s &e case may be, and, to the exteqt. epplicable, SOX and (I31 did not coaataj;n any 
untrue statement of I Z  material f8ct or omit to state [i mderial fact required to be stated therein or 
necessaxy in order t e the statements therein, in Gght of the circumstances under which they 
were mwh, not rnisIeEding. 

(ii) Each ofthe pihcipal executive officer oEDvke md &e: principal r?nulcid 
oEwr  ofFl&e (or each firmer principal execirtilre &ker of Duke md ea& formerpriiicipaf 
financial aEcxr of Duke, as applicable) has mads dl certificstio~s required by Rh1.e 13a-14 or 
i Sd-14 under the Exchange Act or Sectiom 302 ail4 906 of SOX md the nles md regulatioas of 
the S&! promulgated thereunder with respect tu tho Duke SEC Reports. For purposes ofthe 
preceding sentence> “principal executiva of€lcer‘’ and “principal f‘inmcial offjcef’ shall hava the 
meanings given tu such terms dn SOX. Since Imnurtry I, 2007, neikh- Duke nor any ofits 
subsidiaries bas m n g e d  any outst-asrding ‘CtXteasiom of credit” to dktcSors or exzcutive of icers  
within die m m b g  of Secdorr 402 of SOX. 

The audited consolidated financial statements mc! unaudl 
consoiidated Pinmcial statemenis (incluciing, in each case, the notes, if any, th 
Duke SEC Reports (the ‘(Duke Financial Statement$B) complied as to form in all material respects 
with tho published rules and reguletions ofthe SEC with respect thereto in effect at thc t h e  of‘ 



filing or fkmishing the applicable Duke SEC Report, were prepared in accordance witb GAAP 
applied on a consistent basis during the periods involved (except as may be indicated therein or in 
the notes thereto and except w3.t respect to unaudited statements as permitted by Form 10-Q of the 

) and fairly present (subject, in the case of the unaudited inbrim fitlancial statements, to 
normal, recurring year-end audit adjustme s that were not or are not expected to be, individually 
or in the aggregate, materially adverse to Duke) the consolidated financial position of Duke and its 
consolidated subsidiaries as a f  the respective dates thereof and the consolidakd results of their 
operations and cash flows far the respective periods then ended, 

(iv) AI1 filings (other than iinmaterial filings) required to be made by Duke or 
any of its subsidiaries since January I, 2007, under the 2005 Ad ,  the Power Act, the Atomic 
Energ) Act, the Natural Gas Act, the Natura1 Gas Policy Act of 1978, the Communications Act of 
1934 and applicable state laws and regulations, have been filed with the SEC, the FEKC, the DOE, 
the NRC, the FCC or any applicable state public utility cornmissions (inc!ticiing, to the extent 
required, NCUC, PSCSC, PUCO, WRC and KPSC), as the case may be, including ali forms, 
statements, reports, agreements (oral or written) and a!l documents, exhibits, amendments and 
supplements appertairhg thereto, inchding a1 1 rates, tariffs, franchises, service agreements aqd 
rekited documents, and a11 such 51ings comylied, as of their respective dates, with sli applicable 
requirements of the applicable statute and the rules and regulations theremder, except for filings 
the failure of which to make or the failure of which to make in compliance with all applicable 
requirements of the applicable statute and the rules and regulations thereunder, individua!ly or in 
the aggregate, have not had and could not reasonably be expected to have ip material adverse effect 
on Duke, 

(v) Duke has designed end maintains a system of internal cont-oi oyer Financial 
reportiiig (as defined in Rules 13a-l5(f) and 1 Scl-I5(f) of the Exchange Act) sufficient to provide 
reasonable assurances regarding the reliability of financial reporting. Duke (x) has designed and 
maintains disclosure controls and procedures (as defined in Rules 13a-l5(e) and 15&!5(e) ofthe 
Exchange Act) to provide reasonable wsurance that all information required to be disclosed by 
Duke in the reports that it files or submits under the Exchange Act is recotded, processed, 
summarized and reported within the time periods specified in the SEC’s rules and forms and is 
accumulated and communicated to Duke’s management as appropriaB to allow timely decisions 
regadiig required di 
control over finsncia 
of Directors of Duke (A) all significant deficiencies aod material w e h e s s e s  in the design or 
operation of internal control over fmai-icial rcyorting which are reasonably likely to adversely 
affect Duke’s ebility to record, process, summarize 2nd report finaqcial information and (€3) any 
fraud, whether or not material, that invoives management or other employees who have a 
significant role in Duke’s hbnal control over financial reporting. Since December 3 J , 2006, any 
material change in internal control over finandal reporting required to be disclosed in any Duke 
SEC Report has been so disclosed. 

(vi) 
to the knowledge of the Executive Officers (for the purposes of this Ssction 3.02(e)(vi), as such 
term is defined in Section 3b-7 ofthe Exchange Act) of Duke, any director, offrcer, employee, 
audito;, accountant or representati’ye of Duke or any of its subsidiaries has received or otherwise 
obtained knowledge of any materia! complaint, allegation, assertion or claim, whether witten or 

ure, and (y) has disclosed, based on its most recent evaluation of internal 
rting , to Duke’s outside auditors and the audit committee of the Board 

Since December 3 1,2006, (x) neither Duke ncr my of its subsidiaries nor, 
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- oral, regarding tfie accowming at  anditing pmcrices, procedures, methodologies or methods of 
Duke Or any of its subsidiaies or their respecth bternal accountkg canmls relisting to p e ~ &  
after December 3 1,2O%, inducting ~n-y materid eaanplsint, diegation, assmtioii or claim that 
D&e or any of  its subsidkrks has engaged in questionable rtccounting or auditingpmctices 
(e;;cept for any oftlie foregoing after the date kreofwhich have no reesonabte basis), and 01) to 
the ~ o s . 4 ~ g e  of the E X ~ C W ~ V E  Officers o€D&t; no attorney repent ing  Duke or aay of i ts  
subsidiaries, vhether or R O ~  employed by Eakeorany of its wbsidien’es, has reported evidence or” 
a mat&al t-iolation of securlkies lews, bmch oif Educiasy duty or similar viobtion, rckx?hg to 
perids after December 31,2006, by Duke oi my of its officers, direotors, emgloyees or agents to 
the Board of birectors of Duka or my committee thereofor, to m y  director or Exeauiiva Officer of 
Duke. 

(6 Absence of G x r h  Ghanm of E V J .  Shce December 3i, 2009 thro:& the date 
hereof, Duke and its sulxidiarks have conducteditheir respective businesses in all material 
respects in the ordinary course of business in a consistent manner since such dale and there 1188 not 
bepa my change, event or develapmcnx that, individually or in tbe aggregate, has hed or coufd 
reasonably be Qxpccted to have+ a materk! adverse e3ecO 0x1 Duke. 

[g) &nGe of Undisdosed Li~bilities. Except for matters reflected or resewed 
against in the consolidated balance sheet (or notes thereto) 8s of December 3 1,2009, included in 
the Duke Financial Statmetlts, neither Duke nor my of its subsidjarles has eny liabilities or 
ob!igEtjons (whather absolute, accrued, contingent, fixed OG otherwise, or whether due DP ta 
become due) afmy A&UEZ f k t  would be required by GiL4p io be reflected 0x1 ti consolidated 
tZaIancl; sheet afD&:: and ?a cclssolidzted sm’bsidiarks (including the notes thereto), except 
liabilities or oblfgdans (i) th& were insmeed $11 the ordimzqy Gourse of business consistent wIth 
past practice since December 3 IT 2009, (E) that were incurred in connection wPt the transaction$ 
conternpEatEd by tEs Agrwmmt md that are rroi material in tfaa aggregate orcii) thaq individually 
or in the aggrqp-ts, hwe mt hE?d md cakdd not ,-e;rsoaably be expected to have a materid adverse 
eEsct on Duke. Nei&er M e  nor sulq af its subsidiwies is a perty to, or has &“.y commhen t  to 
becom‘e a party to, my joint venture, oE-E-b2imce dmt partnerShip or any similar contract or 
arrangement (including qny Contract relating to any transaction or rdatianship betweefi or adlong 
Duke m d  any of its ~ubsldim~eq on the one hand, md any unconsolidated afBli&t;te, including any 
structured h m c e ,  specid pupose or limited p~rpose e n h i  or persala, OE the ather hd, or any 
“~E-%danm sineetmr+pnen;ts” (a defimd ira Item 303(2) ofRegu1atkm S-K under the 
&change Act}, where ths result, purpose or effect of such contract or arrwgarneat is to avoid 
discIosure of any niaterial transaction involving, or material liabi!ities of, Duke or any of its 
subsidiaries, in the Duke Finaninsla1 Statements or the Duke SEC Reports, 

@} 

dings pending or, totbe knowledge of Duke, thsabned againsts reIafing to or affecting, nor 
owledgo of Duke are there any Go-vernrncntal Authority invest&ations, inquiries or audits 

aendirsg or threatend ag&mc rclathg to or zEccting, Duke DT any of its subsidiaries or my of the 
mk Joint Ventures or mg of tffeir azspeixhe wets md pmpmtics hat, in each case, individudly 
or in the aggregatq, have hac! or could resonably be expect@ to haw a matcdd adverse effect on 
Duke and (ii) neither DUke nor my ofits svbsidiariws or material asWs is subject40 any order of 
any Governmental Authority that, ibdivvidually or in the aggregate, has  had or could reasonably be. 

Legal Prcceedinrrs. Except for Ehvircmmenlnl Claims, which are &e subject Qf 
Seciion 3.02(n), as of the date of tb& Agreement, ( i )  them am no tictioris, suits, arbitrations or 



ewcBd to have a mztcriai zdverse effect on Duke. 

0) Infomatian S~i~oIied.  None of the information suppiied or to be supplied by Duk 
for jascfusion or incopx-ation by re%mce in (i) the Farm S-4 will, Et the time the: Fom S - 4  is filed 
with the. SEC, at aixy time it is mended or supplemented or ~ r :  the tima it becomes egtxtjye under 
the Securities Act, contain an? untrue statencnt of ti material f& Or omit ta w e  my materia1 fracr 
required to be stated therein or aecasstu-y to make the statement9 therein not misleadkg, or (ii) the 
Joint Proxy Statement wil!, at the date it is 
shareholders or r;t th0 time ofthe P r o p s s  SZlareho!ders Me 
Meeting, cormkin miy untrue sbafernenf of a material fact or 
to be stated therein or rrecessary in order to make the statements therein, in Ilght of the 
circtmstances under which they 
the portions tliareof relating solely to the Progress S 
comply as to form in all material respects with the 
Securities Act, respectively, and &e rules and regulztions thereunder, except that no representaitian 
is made by Duke with respect to sfatements @de or incorporakd by reference themin baed on 
infcurmatkm supplied by or on behaifof Prograss for incIusion or incorporation by reference in the 
Joint Proxy Statement or the Fonn S-4. 

mailed io Progress's shereholders or Duke's 
r the Duke Shareholden 
state my material fact required 

made, not misleading. The h i h t  Proxy Sfaternent (other ban 
eholdws Meeting) and the Porn S-4 will 
&rn@nts o f  the Exchange Act and 

Q Permits: Consfimce with ~ W S  and Orders. D&e bsidiarjles and the Puke 
Joint Vex&itxs bctd a11 Pernits necessary far tihe Iarivfil x~ndzlcf o. respective businesses, 
emp? for €a&xes to hold sucsh Peimits that, individualfy or b &e aggregm, hwe mi; kid snd 
could 1101; reasonably be expixtd- to haw a maberial adverse eEet an Duke. Duke; its rtsidjaries 
and the Duke Joint Ventures &% k corrgfitllslce wifh t%e terms oftheis Permits, cxceplfkkzs so TO 
coinply &&r* Individually or h?h eggegatq have not had and could not reasonably be eqe~?eci to 
have a rnatefial adverse eRect on D&c. D&c, its subsidiaies and the Duke Joint Ventures are not, 
and since January 1)  2008 have not been, in violation o f  or de 
Governmental Authority, exaept for such vir?larions or d 
aggregate, have not had and oould not reaSonably &e expected fcr have a rnatvrial cdverse eEect on 
Duke. Duke is, end since January I ,  2008 has been, in COr1Ip!ianlC6 in all material respects with (i) 
SOX and (ii) the applicable listing standards und corporate governance rules and regulations of the 
NYSE. The abave provisions of ;;his Section 3. do not relttte to matters with respect to faxes, 
such matters being die subject of Section 3.02@), EnviroamentaI Permitt and Environments! 
Laws, such matters being the subject of Section 3.02(n], bene& plans, such matters being the 
subject of Section 3.02(1), and nuclear power plt&ts, such matters being &e s~bject of Section 
3,02(0). 

under any law or order of my 
IradividuaIly or in the 

.- 

61 Taxes. 
(I) 

m a t e d  adverse effect on Duke: 
Except as has not had, and codd not reasmabity be expected to haye, 8 

(A) E x h  of Duke and its subsidides has timely filed, OF bas mused to 
b:: tirnaiy filed on its beiraIlF, aI1 Tax Returns req&?d to 5e filed by It, and 311 such 
Tax Returns are true, coafilete: and accurate, AU Taes shriwn to be due and owing 
on such Tax Returns have been timely paid. 
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(73) The most went fmmdal sdatcrnents contained in the D ~ k e  %C 
Reports fried prior to the date ofthis Agreement reflect, la acoordancc wirh aA@, 
an adeqwte reserve for all Taxes pqable by Duke and its subsidiaries for all 
taxable periods through the date of such financial statements. 

(C) There is no audit, exmination, deficiency, nfmd litiptioQz 
" proposed adjusirnezt or matter ix controversy with respect to aay T=cs or Tm 

Rzhm ofrluke or its subsidhks, Enda to die howledge of Duke, aeitherD&c acr 
any of its subsidiil-ries has reccivd wriEen noticice of my chim made by a 
govemisnbtal authariv in ti jurisdiction where Duke o: any or its subsidiark, 8s 
applicabI,e, does not file a Tax Return, thaf D&r: or such subsidiary is or may be 
subject to incqme taxation by that jurisdiction. No doflciency wkla respact to m y  
Taxes has been proposed, asserted or assessed against Duke or afiy ofits 
subsidiaries, and n:, requests for waivers ofihe time to 8ssess any Taxes me 
pending. 

(33) There are RO outstandi-mg writrzn a p ~ m m t s ~  conserjs or waivers to 
extend the &tc&x-j pe6od of lh'irations appEicabIe io the assesbsxent of my Texes 
or deficiencies agzhst Drtka or my of its subsidiatim, and BO power of attorney 
granted by either Duke or nny of 3s subsidiaries with respect to any Taxes is 
curre~tly in force. 

(E) Neit5er Duke nor any of its subsidiaries is E! party to any agreement 
polriding forthe atlocation or sharing of Taxes imposed on or with respect to any 
indiyiduzl or o'yher persor. (orirer ihan 0)  such ape~mtznts with customers, vendors, 
kssm or &e E& emmd i n ~ a  in "Jre nrdinzry course Ofbushess, m d  [Ir) 
agreemen& with or ~ ~ ~ o n g  Duke OF m.y of its mbddiarjes), and neither h k e  nor 
any of i% subsidiaries (A> ~ E S  been k member of an affiliated Bfaup (or simiiw state, 
facd or foreign filing group) fihg a ccnsolidEItedU.S. federaf Income Ttix Ret%= 
(other than &fie group Ihe common psrent of which is Duke or B subsidiary of Duke) 
or @) has 2ny liilbiiity for the Taxes of any person (other &an Duke or any of its 
subsidiaries) (I) utlder Treasury Regularion Section 1.1 502-6 (oc any similer 
provision ofskte, local or foreign law), or @) as a transferem Y or succ&ssQr. 

(F) There sire no materid kiem for Taxes (other than For Current Taxes 
not yet due md payebb} en tbe =sets ofD&e zsd its subsfdia-ies. 

(iij Neither Duke nor my of its mbsidim'es has Wen or agreed to rake my 
action or haws of my fact, agreement, plan or ather circumsbmx that is reasonab!y likely to 
prevent or iillpedc the Merger from qualifying BE: a reorganization under Section 368(a) of the 
Code. 
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ERISA and the Code, arid (B) diere does not now exist, nor do any circtimxtances exist that could 
result in, any Controlled Group Liability that would be a liability of Duke or my of its subsidiaries 
following the Closing. The only material employhenl agreements, severanae agreements or 
severance policies applicable to Duke or any of its subsidiaries are the agreements and policies 
disclosed in Section 3.02(l)(i) of the Duke Disclosure Letter. 

(ii) As used hereirm, “jDuke Epplovee Benefit Plan” means any Plan entered 
idto, established, maintained, sponsored, contributed lo  or required to be conttibuted to by Duke or 
any of its subsidiaries for the benefit ofthe current or fonner employees or directors ofDulce or 
any of its  subsidiaries and existing on the date of this Agreement OF at my time subsequent thereto 
and, in the case of a Plan that is subject to Part 3 of Title 1 ofERISA, Section 412 of the Code or 
Tide N of ERISA, at any time during the five-year period precsding the date ofthis Agreement 
with respect to which Duke or any of its subsiditiries has or could reasonably be expected to have 
any present or future actual or contingent liabilities. 

(iii) No event has occurred, and there exists no condition or set of circumstances 
in coilieGtion with any D&e Employee Benefit Plan, that has had or couIdreason&!y be expected 
to have a material adverse effect on Duke. 

(iv) Section 3.02(l)(iv) of the buke Disclosure Letter identides each Duke 
Employee Benefit Plan that provides, upon the occurrence of a change in the ownership or 
e#ective control of Duke or its subsidiaries or a change in the ownership of all or a substantial 
portion of the assets ofallke or its subsidiaries, either alone or upon the occurrence of any 
additional or subsequent events and whether or not applicable tu the transactions contemplated by 
this Agreement, for (A) an acceleration of the tima of payment of or vesting in, or an increase in 
the zmount of, compensation or benefits due any current or former employee, director or o fhe r  o f  
Buke or its subsidiaries, (B) any forgiveness of indebtedness or oblig@.ion lo fund compensation or 
benefits with respect to any such e 
employee, director or officer to se ay, unemployment aompensation QC any other payment 
or other benefit. 

- 

e, djrector Qr officer, or (C) an entitlement of any such 

(VI Each Duke Employee Benefit Plan that is in any part a “nonqualified 
deferred compensation plan” skbjeci to Section 309A of the Code (A) materially complies and, at 
all times after December 31,2008 has materially complied, both in form %id operation, with the 
requirements of Section 409A of the Code and the final regulations thereunder and (B) between 
January 1,2005 and December 31,2008 was operated in material peasonable, good faith 
coiripliance with Section 409A ofthe Code, as determined under applicable guidance of the 
Treasury and the Internal Revenue Service. 

(m) Labor Matters. As of the date hereus neither Duke nor any of i ts  subsidiaries is a 

e of this Agreement, there are 
of Duke, threatened between 

party 10, bound by or in the process o f  negotiating any collective bargaining agreement or other 
labor agreement with any union or labor organization. As ofth 
no disyutes, grievances or arbitrations pending or, to the h o w l  
Duke or any of its subsidiaries and my trade union or other representatives of its empl 

i s  no charge or complaint pending or threatened in writing egsinst Duke or any 
diaries before the NLkB or any similar Governmental Authority, except in each case as, 

individuaily or in the aggregate, have not had and could not reasonably bc expected to have a 
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material &verse efExh an Duke, to &e knowledge of Duke, as of the date oiLhis k p w e n t ,  
there are no material argmiz&onzI siTarts presently being- made hv0Iving any afrfae einployees 
oFDuke or miray of &s sabsidiaeiea Prow December 3 1,2007, to r h ~  date of &is Agreement, tkre 
hrrs been no WQ& stoppag~~ &e, slowdown or lockout by or aB%chi employees aI“Duki: OF any 
of its subsidiaries and, to &e howledge of Duke, RO such action has been tba tened  in w&dng3 
except in each case as, individually OF in &e aggregate, hwe not k d  rod codd not reasombly be 
expecd to have a material &verse effect ora Dte. Except as, indi&hally 01 in the aggegatq 
has not had and could not sesonab!y be expected to hefve a meterial adverse erect on Duke: (A) 
there are nQ Iitigations, lawsuits, claims, charges, compla51’s, zrbimh’ans, actions, invesrigztions 
OP proceedings pendjng or, to the knowledge afDu!ce, thmitened between or involving Duke or 
any of its subsidiaries and any of their respectiye current or former employees, independent 
contractors, applicants for employment or Glasses of the foregoing; (€3) Duke nnd its subsidiaries 
are ix? compliance with a11 applicable laws, orders, agreements, cofitraots and policies respecting 
emplaprnent md employment praotices, including, without limitation, all legal requirements 
respectjag terns end conditions of employment, equal opporlunity, workplace health and safety, 
wages and hours, c58d I&~or, immigration, siiscrimifiation, disability rights or benefits, facility 
c”n0su.e~ and layoffs, workem” ~ ~ i ~ p t ~ ~ ~ t i ~ i l ,  lahar cclations, empIo yea Ieaves and unemployrnertt 
inswdm; ~ n d ( C >  since k n w q  I: 2007, neither 33th nor any of its subsidiaries has cngaged in 
sny ‘pkmt c$osizcg” ar “mass leyaft;” as deiined in the WARN Act, withoct complying with the 
notice requirements of such laws. 

(a) Environmental Marten. 

(i) Fsch o€D~ke, PI subsidiaries and the Duke Joint Veritures since J a m q  1 
2008 has been and is in comp?imce with all appiicabie Environmental Laws, except where the 
failwe to b t  h such cornpEa~ce, k&\xidually or in the aggregaie, has not had and could not 
reatlonably be expeded to have a materid adverse ef%t on Duke. 

fii) k c h  ofDuke, its subsidiaries arid t$e D&e Join; Ventures has obiained di 
Environmental Permits necessary for the construction of their facilMes and the conduct oftheir 
operations as of the date ofthis Agreement, as appiicable, and a!l such Erivjromental Permits are 
volidiy issued, in full force and effect and final, and Duke, its subsidiaries and h e  Duke Jaint 
Ventures are in cornpliahce wifh all terms and conditions of &e 5nv~r.onmental Permits, exccpt 
where the failure to obtain such Enviranrnentaf Permits, of such Pertnits to be k~ gocd standing or, 
where appiiczble, of a renewal appgcatim to have been timely filed and bo pendhg or to be in 
such campliame, individuslly or ira &e aggregate, has not had and d u l d  not reasonably be 
expected to havt: a material adverse effect on Duke. 

i(iii) There. is no Environnlental CIaim pending 

(A) against Duke or my of its sobs id i~ks  or any a? the Duke Joint 
Yentuses; 

tiability for such Environmentzrl Claim has been rehined or essurned e’kher 
cor&actu&?Iy or by operation of Iaw by Duke or any ofits subsidiarks or m.y of the 
Duke Joint Ventures; or 

(B) to &e bowledge ofDalke, agabst my person cr  enw whose 
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(C) &gainst m y  reaB or personid property or operaticmi &xD&tz Or any 
of 3s subsidiaries or my ofthe D u b  Jokt Ventures owns, iwses ~rmmages, in 
whole or iil part., or, to the knowledge ofDuke, fomedy owned, leased or anranged, 
in whole or‘ in part, except in tis case of ckwe (A), 03) or (C) for such 
Environmental Claims that, individually or in the aggregate, have not had and 
could not; reasonably be expected to have a material adverse effact on Duke, 

(h) To the knowledge ofD&e, there have not baen fitly Releases of any 
Hazardous Material hat would be rmsonabiy U s I y  io form the basis of any Environmental Claim 
against Duke or my of h$ subsidiaries or any afthe E&-, Joint Ventures, h each e s q  exmpr for 
such Relwes 
expecied to have e. 1reatel7:si adverse sffed on Duke. 

h$?r.iduaUy or in tk-aggrcgim, have not bed and could not resscmbly be 

to) Ooerationz~ ofNucirem ?owr P9mts. ‘i‘ha eperYrtions r>r”tI.re a~cllras generation 
s‘rztians owned, in whola or part, by Slsuka OP 2s subsidciiaries (collectively, tbe ‘Puke Nuclear 
Facilities”) %sz a d  have been candwied in c0mpZmcc wi.;b all appliicabla laws and P=mi&, 
except for such failures to comply that, individually or in the aggregate, hsve not had and could no: 
reasonably be expected to bave a mterial adverse efiect on Duke. Each ofthe Duke Nuclear 
Facirities maintains, and is in material compfiance with, emergency plans designed to respond to 
an unplanned Release asrefrom ofradioactive materials and each such plan coarr“oms with the 
requirements of appl le !ew in all materid respects. The F I ~ S  ferae decommissioning of each 
of the Duke NocIea? iities and for tha srorage of spent nuciemfuel conform with the 
requirements ofzpplicable 3 s ~  in all material respecb and, solely wi-tE_ respect to the portion of fie 
Dike Nuclear Faci!ities umed, directly or kdimrly, by Du-k, tire fLPoded cornistent with 
app!icabla h w a  SiaC.4: Der;emh 31,2008, the opemtions of@z Duke N u d m  Pecilities ‘nave not 
been Ihe subject of any nutices ofviobcithq any ongoing proceedin& W C  Diagnostic Team 
Li~pections or requea for idormaGon from the NRC or any Q h X  agency wi& jmk!iction over 
such fzcility, except for such notices or requests for h€om.ation that, individudly or in the 
aggregzie, have not had and could not reasonably be expeckd to have a material adverse effect on 
Duke, No DukeNucleac Facility is listed by theNRC in the Unacceptable Performance column of 
the NRC Action Matrix, as a part of NRC’s Assessment of Licensee PerEormance. LiabiIity 
insurance to the full e d m t  required by law for operating the Duke: Nuclear Facilities remains in 
h!f force and effect regarding such facilities, except for faiiiircs to mainlain such insurance in full 
force and effect that, individual!y or in the Erggegate, havk no% had and cautd not ~asona‘oly be 
expected to have a materlal adverse eEect OB Duke. 

I&) V51e Required. Assumhg &e accaiicy o f t b  representation and wzirrmty 
conkind LI Sextion 3.01(r), the z8rmativ:: vote o€&c holders ofmcord of at- leasf: a majority of 
the shares ofD&e Cctmmon Stock (i) outsamding, vith mspech~o an amendment to ‘the Ame~ded 
md Restated Certificate bfkicorporation of D u b  providing for the Duke Chapter b e n d m e z t  and 
(ii) voting thereor;, provided that the total v m  cast nprsstnts over fiff percent in interest o f  dl 
securitias entitled to V O ~ Q  on &e proposal, with respect to the issuance o f  shares af Duke Coinrnon 
Stock in connection with the Merger as contemplated by this Agreement (the “Duke Share - Issuance”) ((i) and (ii} co!!ectively, the “Duke Shareholder ADD~QV~J,”), are the only votes of the 
holders of my cfass or series of the capM stock of Duke or i@ sdx4dizrie.s required to approve this 
AgreemeDt, the Merger and the other transactions contamplated hereby. 
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(r) 

(s) certain Statt$es. Ns “E& ’’ “mergor rnarixtorium,” ‘‘control sham. 

Q ~ g s h & ~  ,ofPrqress,qapital S’caok. Neither Duke nor any of its subsidiaries ar 
other &liates bentificizllybi%s my shmm af Prqpss cq&d stock, 

acquisition,‘* 6r other mti-&kcover or si 
this Agreement,, ths Merger or t6e orher trmszcci’ions conternplated hereby. 

atate or remullation applies or purportg to appiy to 

Each representation or w&.ra.ity made by Duke in 
lure that is neithar operated nor managed soiely by 

Duke or a Duke subsidiary shal! be deemed made o d y  to the hnowiedge af Duke. 

Tu} Im~m-ce, Except for failures to nzhtain insurance or seff-inswnce that, 
individually or in the aggregate, have not had and could nut reasonably be expected to have ti 
material adverse effect Q ~ T  Duke, @om January 1,2007, through fht: data of this Agmxnznt, each of 
Dxke ani! 5s snbsidiaries has hen  c m ~ ~ s w i y  iriured witb fmmcia!ly responsible: irrsurers or 
has sf;if-hsmed, fn each c s e  in such emounts and with respect to such risks and lasses a are 
customary for companies in the Unitad States conducting the business conducted by Duke and its 
subsidiaries during such time period, NeithrxDuke nor my of its subsidiaries has received my 
notice of any pending or &re&eiaed cancellatkm, ternhation or premium inmese With respect to 
my i n s m r e  policy ofD& OF my of ita suhsidiwks;, with respect to inny cmcella~k~n, 
terniination or premium increases that, individually or in peg&, has not had and could not 
reasanzlbiy be expected lo hwe a material adverse effect on Duke. 

has estabIishsd risk parrunctem, limits and 
icy approved by Duke’s Board of Directors 

itors compliance by Dukzard I ta subsidiaries 

GuidelinB 20 P r o p s s  prior to tkhe date ofthis Agreement- Duke is ir, compliance hl en rnatdal 
respects with the Duke Risk Mamgement Guidelines. 

uke has proitided the Duke Risk Marcig-ement 

(w> Duke Material COI&+AS~ 

(i) For purposes ofcZis Amemeni, the term ‘Quke Materia! Cqntrecf‘ shall 
maan any Contract to which Duke or any of its subsidiaries is a party or bound 8s ofthe date 
here05 

(A> that is a “rnaW5el cantract’ (as such t m  is defkied in item 

t3at (1) purports m h i t  in any material respect, either ‘the type of 

601@)(10) of Regulation S-K ofthe SEC); 

business in which W e  or its sahddiaries (indudinng, &ss ~ h i $ 3 F ~ t h r ~  Time, 
Pmgress of  its subsidiaries) or any of thelr respective affiliates may engage or ;he 

Q3) 
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manner or geographic area in which any of them may so engage in any business, (2) 
would require &e disposition of ariy material assets or Ihe of business of Duke or 
its subsidiaries (including, after the EEective Time, Progress or its subsidiaries) or 
any of their respective af€iliates as a result of the consummation of the transactions 
contemplated by this Agreement, (3) is a material Contract that grants "most 
favored nation'' status that, following the Effectiv:: Time, would impose obligatioos 
upon Duke or its subsidiaries, including Progress and its subsidiaries, or (4) 
prollibits or limits, in any material respect, h e  rigI5,"lt af Duke CP any of its 
subsidiaries (including, after the Effective Time, Progress or its subsidiaries) to 
make, sell or distribLite my products or sefvvices or use, transfer, license or enforce 
any of their respective intellectual property rights; or 

(C) that (1) has an aggregate principal amount, or provides for an 
aggregate obligation, in excess of $240,000,000 0) evide 
borrowed money of Dike or any of its subsidiaries to an 
guaranteeing any wxch indebtedEess of a tbird party or (II?) containing 2 covenant 
restricting tbe payment of dividends, or (2) has the economic effecl. of any of the 
items set forth in subclailse ( I )  above. 

(ii) Neither Duke nor any subsidiary of Duke is in breach of or default under the 
terms of my Duke Material Contract and no event has occurred that (with or without notice or 
lapse of h e  or both) could result in a breach or default under my Duke Material Contraci where 
such breach or default could reasonably be expected to have, individually or in the aggegate, a 
rnaterisl adverse effect an Duke. To the knowledge of Duke, no other party to any Duke Material 
Contract is in breach of or default under the terns of any Dfike Material Contract where such 
breach or default has had, or could reasonably be expected to hzve, individually or in the aggregate, 
a material adverse effect on Duke. Except as could not reasonably be expected to have, 
individually or in the aggregate, a material adverse effect on Duke, each Duke Material Contract is 
a valid and binding obligation of Duke or the subsidiary of buke which is party thereto and, 'lo tlia 

, reorganization, maratorium or 
other similar laws, now or hereafter In effect, relating to creditors' rights generaIly and to gerleral 
equitable principles. 

f Duke, of each other party thereto, m 
may be subject to applicable b d  

rce and effect, except @at such 

( x )  Anti-Elriben! Laws. 

(i) To the knowledge of Duke, Duke and its subsidiaries we, and since January 
1,2008 have been, h compliance in all material respects with the Anti-Bribery Laws in 
jurisdictions in which Duke and its subsidiaries have operated or cunently operate. Since January 

8, neither Duke not my of i ts subsidiaries has received any communication from any 
mental Authority OF any written communication from any third party that alleges that Duke, 

any of its subsidiaries or any employlse or agent thereof is in material violation of any Anti-Bribery 
Laws, and no such potential or actual material violation or liability has been discovered. 

(ii) Without limiting the other provisions of this Section 3,02(X), siaw January 
1,2008, nane of Duke or its subsidiaries nor, to the knowledge of Duke, any oftliek respective 
current or former directors, officers, principals, employees, managars, saIes persons, consultants 
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or other ~ g e n k  or representatives, dkstE.ibutors, contncturs, joitlt veatums or any other; person 
acths 011 my of &3k bebdf, hes, &rectly or" hdkedy, made or orered os sciicited OF ac:ccp&$ 
my cantrihdoo, gift, gratuity, e n t e h e n t ,  bribe, iebate, payoff, hfluence payment, kiokbacfc 
or other paymeht or anything else of value to or s?om m y  person, private or public (incIuding 
ousromers, potential customers, poIitica1 parties, elected oMIcials a d  csndidarss), whdher in 
money, property, services or my o d w  tomx ta ird~cece my act of si& person fa sucb person's 
official capacity, inching such person to do or ornitro da .my act in violation ofthe hwfi31 offclinl 
duty ofsuch person or secwring 
person's irifluence to obtain or retain business for Duke or its subsidiaries OF otherwise ea confer 
any benefit t~ Duke OP its subsidirrries in vr'olalion in any mnterid respect of any Anti-Bribery 
LWS.. 

improper advaixage or io ioduce such person to me mch 

@> Sixice Jdnllary ]i 'I 2006, neither D& Bor m y  of hh sdxickks has made 
any disclosure (voluntary or otherwise) to any Governmental Authority with respect to any alleged 
material iaegularity, matorial misstatement or material omission or other potential material 
violation or liability tirising under or rekting to my Anti-Bribery Law, 

rnT1C;I;E ,rv 

COVENMTS 

Section 4.08 Covenan$ of P r c m s .  Rum and afier ti10 date ofthis Ageemant uatil 
ERectTve Time, hgess  wwnants and tigreezt BS i o  ftself and its subsidiaries &at (ace@ 8s 
expiedy cantemplabxi arprmitted by this Apcrnent, zs set fox;th in Section 4.0; ofthe Progress 
Dl~cE~wst:  Letter, for transactions (ather than tliase set fori  in Section 4.01 (d) to die extent 
relatin8 to the capital stock of ss) solely involving Progress and one or more of its direct or 
indirect wholly-awned subsidi r between h w  or rnori: diwot or indirect wholIytysvmed 
subsidissiw of Progress, as req~red by law, or fa &e ex-~t &ai Bike shall otfrenuise pmviously 
oonsenthwithg, such consent not to be unrewmably witbheiid or delctyed]: 

Ordimq Coilrse, Progress md each of its subsidiaries shall con 
businesses in alI mate&$ respacts in the ordinary coum of business cansistent 
Without [irniting the genedity of &he foregoing, Progress 
commercialljr reasonable effort8 ta preseive intact in ell rn 
orgmizetiom, to maintain in eSet all existing Permits and to timely submit renewal apeli~tition~ 
{as c?pplicab!e), subject to prqdent mmagement of worlcforce and business needs, to keep availabIe 
the servims of their key oEcers and employees, to maintain their assets and properties in good 
woacifig o&md condition, ordirtary w*a- and tear excepted, to pres relationships wixh 
Governmen&!! Authon'ties, C U S ~ D T O ~ ~ S  md suppliers and others $mirag &gniScmt business 
dealings with +imm and to comply in a11 material sespts with all lziws, oders end Permits of zlI 
Ckvernnen'd Aufhorities appiicabk to them. 

C M e r  Documents, Progress shall iloi amend or prowse tu a m a d  its aridales of 
h c ~ r p ~ t i ~ ~  orR other ahan in, a m e r  that w d d  not mataferially restrict tfie oger;?tion of its or 
&air businesses, $3 by-izws or its sabtbsidiaries' arti~ks of incarpmtion or by+xvs (or athet 
compsrabIe organimiionel documents). 

-- 

(a) 

its subsidiaies sha1 
id respects their pmmt busjess 

(''1 
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. -  
(c) Dividends. Progress shall not, nor sha11 it permit any of its subsidiaries to, 

(i) declara, set aside or pa)’ any dividends od or make other distributions in 
respect of any of its capib.1 stock or share capital, except: 

(A) that, subject to Section 4.06 of this Agreement, Progress may 
continue the declaration and payment of regu!ar qurzrterfy cash dividends on 
Progress Common Stock, not to exceed $0.62 per share fur each quarterly dividend, 
with usual record and payment dates €or such divideads in accordance with past 
dividend practice, aid 

(B) for the declaration and payment of dividends by a direct or indirect 
wholly-owned subsidiary of Progress solely to its parent, or by a- direct or indirect 
partially owned subsidiary of Progress (provided, th t  Progress or a Progress 
subsidiary receives or is to receive its proportionate share of such dividend or 
distribution), and 

(C) for the deciaration and payment of regular cash dividends with 
respect to preferred stock of Progress’s subsidiaries outstanding as ofthe date of 
this Agreement or permitted to De issued under the teims of this Agreement, and 

for the declaration and payment of dividends necessary to comply @) 
with Section 4.06, 

(ii) split, combine, reclassify or take similar action with respect lo any of i t s  
-- 

capital stock or share capital or issue or authorize or propose the issuance of any other securities in 
respect of, in lieu of or in substitution for shares of its capital stock or comprised in its share 
capital, 

(iii) adopt a plan of complete or partial liquidation or resolutions providing for 
or authorizing such liquidation or a dissolution, merger, consalidatioil, restructuring, 
recapita1izat;on or other reorganization, ~r 

(iv) except as disclosed in Section 4.01(c)(iv) of the Progress Disclosure tetter, 
hase or otherwise acquire any shares o f  its capital s t~cle  or any directly or indirectly re 

Option with respect th 

(A) 
capital, or 

(B) 

in conilection with intercompany purchases of capital stock or shaie 

for the purpose of hpding the Progress Employee Stock Option 
Plans or employee stock ownership or dividend reinvestment and stock purchase 
plans, or 

Progress or its subsidiaries ita accordance with the terms thereof. 

Share Issuances. Progress shall not, nor shall it parmit any of its subsidiaries to, 

(C) mmdatory repurchases or redemptions of preferred stock of 

(d) 
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issue, deliver ar seU, or zuthorke or propose !he ksssumce, delivery QF sale oE' my shares of its 
e q k l  stock or my Option with respect thereto (0&5r &an ( i )  the issuance of Propss  C O ~ I X Q ~  
STock upon Lhe exercise of Progress Employee Stock Options outstznding BS of the date hereof or 
issued aker the dak hereof in accordance with the tenns ofthis Agreement In accordawe with 
their terms, (ii) the jssumce of Progress Common Stock in respect afPragms Restricted Stock, 
Progress Restricted Stock Units, Progrss Perfammce S h m s  md other equiity compnsson  
m&s, exiuding Frogmss EinpIoyae Stock Oprions, granted mder the Progress Employea Stock 
Option Pi1a.m C'.Qther Prosess Eauitv A~~ardq") olrtshding s?s of&:: date hemf or issued efcer 
the data hereof in accordpnce with &e terms ofthis Agreement in eccordmco with their terms, (iii) 
the issuance of Progress Restricted Stock, Progress Performance S h a m  md the grmt of Progress 
Restricted Sfock Units aid Ohher Progiess EquiQ A~vards in accordance wi'J1 their t m m  
providing, in aggregate, ~p to an edditiomi 2,000,000 shares of Piogress Common Stack ia any 
i?-.-lll.ontjl period €oIJowkg %e &te hereof, in moi~iltB, at times m d  OR terns and condixions iri the 
o r c f i q  course of business consistent with pest pactice, with Progress Pedomanca Shares 
counted assuming the acliievement of maximum performance level for the purposes of 
determining how mmy shares were -pranfed dun'ng my such lZ-mmt?? period; orovided, however, 
that my P r o p s s  Restricted Stock, frogres Roslrickd Stock Units, Pro,gess Pmfonnmce Sham 
and O-Zae; P m p s s  Equity Awe& gmkd a9er the date ofdris Agxemsnt sD2.Q be §anted QE 
terms p m u a t i o  which such Progress Restricted Stock, Progress Restrjcted Stock Unjts, Progress 
Perfolimance Shzres and Other Progress Equity Awards,shail riot vest on the Effective 'I'imc or 
otherwise in conwction with tho occurrence ofthe trcvlssctions contemplated hereby and that, 
notwithsranding zrry pian, program CIC zrrangesslenr: to the connar)., and exapt  as provided in 
Section 4.01(d)(il.i) oftbe Progxss Disclcm -Letter, my defi'tnitiori of"'goo0 reasonH or mj~ 
sirnilan. concept of constructive termination relating to such awards shall be as defined in Section 
4.01 (d)(iii> of the Progress Disclosure terter and the taxis and conditions of each grant of 
Progress P e f f a m c e  Shares shall be consistent with the treatrnexli set forth in Section 5.06(a)(iii), 
(iv) the-ma rata issumce by ti subsidiary of Its czpitai stock to Its sharehoIders, md [v} the 
issuance ofskares cKPiogTess Conmon Stock in connection witb imy ernploy~e Kc~ieEt p!an 
intended to s&isQ the qukemeats  or" Stecuon 401 (a) ofthe Code in the ordinary mllrise of 
business consistent Tith past practice), oat modify or amend my right of any holder of outstanding 
shares of its capital stock or any Option with respect thereto other than to give effect to Section 
5.06. 

{e) Acquisitions: Ceaiii! ExgencBhres. Except for ( x )  equisitians 0% or capiral 
expenditures re1;;tiag to, the enr'ties, assc?ts and facilities identified in Section 4.Ql(e) o f  the 
Progress Disclosure Letter, (y) expenditures of mounts set forth in progress's capital expenditure 
pian included in SecZion4.01(e) ofthe Progress Discloswe Lettor, end (2) capital expenditures (1) 
required by Iaw or CbwenmentnI Aart;ioG~ics Or (2) incu-md in connection with the rep&- OF 
replacement of faciliiies desAmyec! or damEged due to cxsuaiky or accident (whether or noz covered 
by insurance), Ptogress shall not, nor shall it permit any of its subsid3des TO, make any capiZal 
expenditures, or acqEire or agree IO acquire (whether by merger, consolidation, purchase or 
otherwise) any person or zssets, if (ti) inthe case of any Fcquisition ur acquisitions or series of 
related acqujsitiorrs ~ f w q  pen513, met or p'opeq locekd W i ~ m  the United Sktes, the cXptcted 
gross kpendimres mid commibnenk pilrwmt to d l  such ecquhidons (irnckidkig the eacrmt of 
any indebtedness and aiiounts received for negative trading positions assumed) exceeds or BEY 
exceed, in the aggregata, $150,000,000, (B) any such acquisitiart is of persons, properiies or assets 
located outside ofthe United States, (C} any such acquisition or capital expenditure constitutes any 



line o€bwiess thatknot conducted by Progress, its sdxidia-fes oi &e Progress hbt Venmres as 
ofahe &tc ofthis Agaeene~t or 0) my such acqnisiiion OF capital e x p e n d h a  is 5marmdAy 
likely, individually 02 in the aggreegare, io nae~cridiy delay the s&sfzatiora ofthe condiiioos set 
fcrth in Section 6.02(d) OS Sat ion  6.03(3) or preventthe &diction of such conditioma 

(f) Dispcasifions. Bezpt fur (x) dispositions set forth L i  Sectior, 4.01 (0 cf’Je Progress 
Disclssure Letter, cy) diqositions of absolcte equipment or assets or dispositions of assets being 
rq!aced, In each case in the ordirLary GDUrsB of business consistent with past precfice, and (2) 
dispositions by Progress or its subsidiaries of its asseu is accordance && the terns of 
restructuring and divestiture plans mandated 01’ approved by applioable local or state regulatory 
agencies, Progress s h d  no; nor shall it pernit any ofits subsidiaries to, sell, lease, grant any 
secdty  Interest in clt otharurise dispose of or encumber any of its assels or properties if the 
aggregate,value af all such dispositions ~ X G W X ~ S  or may exceed, in the aggregate, $150,000,000. 
For the purposes oflhis Section 4.0l(f), the value of any disposition or series of related 
dispositions shalt mean the greater of (i) the book velue or ti;) the safes price, in esch case ofthc 
person, asset or proper?y which is ttie subject of such disposition and, in each case, togetlm with 
rhe indebtedness a d  arnouiifs paid far negative ensrgy price risk manqement pogitians 
fratsferred by Progress or its subsidides in mmectinn with such &positl:on. 

@) indebtedness. E m p t  tis disclosed in Section 4_01@ of the Progress Disdosuie 
Letter, Pm,ms shall sot, QQT sbtl it .wrn.it any of i?s s&:&~B tor (A) incur ar ppmntee w-y 
indebtedness or entzr into my %=p wdi” or other egrveraent to maintain any finamid mndifion 
ofmother person or enm inm my amgemanthaving theeconomic eExr  of any ofthe foi~g&g 
(mch&-i,a an]: capital leases, ‘‘sym.&k” kasw or caoditional sals: or a t k r  tkk retention 
agieements) other than (i} short-tedm indebtedness incurred in the ordinnary COUTSC ofbusiness, (iif 
letters of credit obtained in the ordinary course ofbusirsess, (Ei) bairawinp w d e r  Pngi-ess’s or its 
subsidiaries’ exi4ting credit facilities (or replacement facilities pemi Etted by this Section d,O 1 (8)) 
hut onlyto the extent the c m e r c i a l  paper market is uilwailable to Progress ~ p o n  reas 
terms and conditions, as to which borrowings Progress agrees EO notjfy Duke promptly following 
tho consumrnatioa thereof, (iv) indebtedness incurred in conntxtiori with the refunding or 
refinancing o f  existing indebtedness {x)  at maturity or upon find mandatory redemption (without 
the need for the accurrence o f  my special event) or (y) at a lower cost of funds, (v) indebtedness 
incuned to finance acquisitions permitted pursumt to Section 4.01 (e)  or indebtedness assumed 
prrrsttant thereto, (vi) other indebtedness in an aggregate FikCipd amount notto exceed 
S250,000,000 outstanding at my time, (vii) guarantees or other credit support isswd pursuant to 
energy price risk management or marketing positions estabE&ed prior to the date of this. 
A,geemerat, [viiii in additian to the guarmtees or other credit support contemplated by subsection 
{A)(vZi] oftbis Section 4.CIl(g]= s6&tkml gumantees or o&ercr& s i q x x - t  issued h m n ~ e ~ o n  
with energy p r i ~  risk m.qjgxmmt or atirkatkg a&4tim in the ordmzry C Q I I S ~  of business and! 
CLX) illde5tedness OWA to q- direct cx Zn&rect wholly-o~md subsi&ny of Progress, ut, in the 
case o f 3  subsidizry of Progm, to R q p s  oa (El) make any loaos ~r xlvmces to my ofher perscn, 
other thm (i) in &e; ordimry course ofbzsifizss mnsisteni with pastprwtice: (jS) to si)* direct or 
indirect wholly-owned subsl&;r3i of Progress, or, in the c2se of a subsidky of Progress, in 
Progress or (i5) 2s requited parsumt m my obligritian in effect as of&e date of tMs Agreemaat. 

_- 

(h) Marketing of Eqrnr; Energv Prica Risk Menacsement. Progress shall not, nor shall 
if permit any of its subsidiaries ro2 ti) permi! eny niaierial change in policies governing or 
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ohewlse reietirg to energy price risk mqagement or mxkcting af e n e r a  other 'Lhsn as i! rescit of 
acquisitions or capitd sxpendilures permitted pursuant to Section 4.01(e) ar (ii) eater inio any 
physical c o m ~ d i t y  trmsactlbns, excbaEge-traded futures and options transections, 
over-the-counter thansactioils and derivatives thereof or similar tmilsactians other than 8s 
permitted by f i t 3  Progress Risk Management Guidelines. 

(is &mlovee Benefits. Except as required by faw, or tire RW .of my eollwtive 
barga$ir~g ereemcnt or my Progress Employee Bcneiji Plan, or as disclosed in Secxiuri 4.DI(i)! of 
the Propss  Disclosure Letter or as otherwise expresdy permitted by rhis Agreement, Progress 
shall not, nor shall ir permit any o f  its subsidiaries to, eater into, adopt, amend or terminab any 
Progress EapIoyee Benefit Plan, or ot&er egreernsnt, errangernent, plm or policy between 
Progress or one of 2s subsldiai-i~s and one Oi mort of its direi&xb oEceets or employees (orher 
&an my amendment #a is immierial or administxative in natufe), or, except for normal increases 
ir! &e orc'inary course of badness consistent with pa t  practice, increase in any manner tee 
compensation or fiinge benofib of my director, executive officer or other employeo, or, except for 
nonnaf pqments in the ordinary course of business ~ons&antw& past practice, and the awvd of 
~ n n w d  bonrrses on a i d  conditions %kt are consistent with Section 5.07@, p y  my benefit 
not required by my pfm or amigement iz e;fiect as ofthe dat& oft!& Agreemen% pravicirerl, 
bweve5 that the foregoing s-kdl not restrict Progress or its subsidiaries from (i) entering into or 
making avzilab?e to newly hjrad offcers end employees or to officers and employees in the oontext 
of promotions based on job perfonnance or tvorkplaca reqchements ia the ordinary course of 
business consisters with past practice, plszs, agreements, benefits md compensati~n arrangemmts 
(iiciuding iacmth -w$s) ther have, consiscent with past p t i c e ,  been made ev&i!&k to neiiily 
bird or promoted officers mnd empfoyces, (ii) cntziing into sevsrmcer ageernants with, or 
adopting severance plans in t l e  ordinary course ofbiisiness consistent v.4# past practice for, 
employees who are not executive ofGcers in connection with terminations of employment of such 
empbyces, or (Eii) entering into or emending colImtiue bzrgsining 8greenem with exisring 
csUecrke bargdning rt;presenb&fcs Or newly certified bLrgaining u&ts Zegadi 
subjects oFbsgdning under slppliczbbfe law, in ea% ctm 21 a rnennar consistent wilh past practice 
to the extent pemitied by law. 

ci> j?nrenti.analIy Reserved.1 

Accoluali??~. Prr)@as shali not, nor shali it permit any of its slibsidiiaries to, m&e 
any ~hmnges in its accounting methods makrialIy ~Eectiag the reported consoG&ted assets, 
IiabiIiies or results of operations of Progress, except tis required by law or GAAP, 

(1) Insurance. Progress shali, a d  shdl cause its: mbsidisies to, tnafntak wit0 
fi rranciaBiy ~sp?arnibl.e insurmce compenies (or ~ h o u g h  seJf-bamcilce* wnsistmtwitl5 put 
practice) hnsumce in such amounts and agziinst such r%ks and losses as are customary fi: 
companies engaged in their respecthe bwinesses, ta the extent wailable on commaroially 
rcasansrbIe terms. 

(in) Tam. Except as could nor reasonably be eqected to have a nrater3al ati~erse 
eflect on Propess, h g r e s s  shall not, fior dke ir permit my ofits subsidiwies to, ($1 s d i :  my 
clahn, action or proceeding relating to Tmes or (5) make any Tax electioa Vhis clmse (a) beislg 
tho sole provision ofthis Section 401 governing Tax Inatters), 



(a) kde;rse afC!ah~. Except as discdosed i.rl Secfkn 4.01(n) ofthc Progress 
Disclosllrt: Leim and except with respxt to en3rsttflements or agreements with or bitfore any 
Governmentel Acthacities in the ord!nary co~rse  of business, Progress shall not, and shaiI not 
permit any ofits subsidiaries to, waive, release. assign, settie or compromise any claim, action or 
proceeding against Progress OT any of its subsidiaries, other than waivers, releases, assignments, 
settlements or campromises that ( x )  with respect to the paymant ofmoaetary d a a g e s ,  involve 
only &e payment of monetary damages (A) equal to or less than the amounts specificdly resclrvcd 
with respect thereto on the balsncs sheet as of December 3 I ,  2009 included in tho Progress SEC 
Docmmts or (E) that do not exceed $15,000,000 individdudly or $55,050,000 in the aggregate 
during my consecutive €we!ve-rnonlh period, and (y> w i t  respect to any non-monetay terns m d  
conditions &erein, impose OF require actio= that ~.tasu!cf mi reaambly bs expected individually or 
in the aggregde to h a w  a material adversa eEmt QE! hogre.ss. 

pemit any ofits subsidiaries to, (i} enter into my Contiact t h i  would materially testrict, after the 
EEectiirs Time, Duke md its subsidides (incIu&ng the Surwtving Carpomtion a d  its 
subsidiaries) with respect to engaging or competing in any Une o f  business or in any geographio 
area or (E) other than in the ordinary course of business, waive, release, or asign any material 
rights or cIaCms under, or materially modify or terminate any Contract that is material ia Progress 
and its subsidiaries, taken as il whole, (A) h any manner &et is materially adverse to Progess or 
(B) which would prevent: or rnzierially delay the consumn?&tion of *e Merger and the ofher 
transwtions contemplated by this Agrsernent, it being wderstood and agreed that the restriction 
on niattrrial modifications and terminations in .clause @)(A) s&di ract q p 4 y  'with rcspecttb my 
Ccmtniract p~mii2kd to be entered into under ctausi (a), (8, (g}# (ti) OF (n) ofhis Sec6on 4.01, 

(0) Comac~s. Exce9:as pemlmd by Section 4.Ol(i), Progess sMI1 not, nor shsll it 

SecSloE; 4.02 Cove*mts ofDuke. From md a k r  the date of this Agn;ement witil the 
E3mthe Time, Ctlkc c o ~ e m t s  md agcees as fo iclself and irS subsidiaries that {except as eqcpressily 
contarnplzkd or permitied by &is Agreemmf, 3s sei forth in Section 4.02 of the.Duke Disclosure 
I,etter, €or transactions (other thm those set forth ir, Section 4.0?,(d] i o  the extent relating to the 
capital'stock ofDuko) solely involving Duke md 0110 or more of its drectot indirect 
wholly-owned subsidiaries or between two ar more direct or indirect wholly-owned s~bsidiwies of 
Duke, as required by law, or to the extent that Progress shall otherwise previousIy canscnt in 
wurlting, such consent not: to be ~reassoaably wi"&eld or delayed): 

(2) Gbrdinaru C~&yy. Dukc md each of its subsidiwie shall mnduct  their b~~sinases 
jn a11 rniimid respexts i-rr fhi: o r d i n q  m*mt of k i n e s s  wosistent with past practice. %%-IO& 
limiting the penality of t5ts foregoing, Duke md its subsidiaries shdl use comfiier~idly 
resoaable efforts to presem hiact in elt material req~ccts + & k ~ n t  businesa organhattans, to 
rnaintstn in eEect ati misting Permits and to timdy subspit s s e d  &ppiic&icm (2s app!icable), 
subject to prudent m a a g e m a t  ofwor!&rce and business needs, to keep irudlahk the services of 
their key officers and empIayer;s, to maintain their assets md pmpedes 'n. good working order and 
condition, ordinary wear and tear exceptad, to preserve their relatiodships with Oovernmmtal 
Authorities, customers and suppliers and others having signifirmt business dealings with them 
and to comply in all material respects with all laws, orders and Permits of at1 Governmental 
Authorities applicable to them. 

(b) Charter Documents. Duke shall not. merid or propose to amead its certificate o f  
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incorporation other than in connection with the Duke Charter Amendment or, orher than in a 
mariner that wouId not metmially restxict the aperatioa of its or their buslnesses, its by-law or 
subsidiaries' certificates of iricorpomtkm or by- taw (or other ccmparable os&mtiond 
docunienrs). 

(e) Divi$endg. Duke shalt not, nor shall it permit my of its subsidiaries ta, 

fi) d e c h q  st3 aside or pay any dividends on or make 0 t h  dktri'butions in 
respect of any of !ts capital stock or share capital, except: 

(A) tbet, subject to Section 4.06 of this Agrement, Duke may continue 
the declmtion and payment ofreguler ymtepiy cash dividends on Du-h C o ~ m o n  
Stock not to exceed $0.245 per share for ea3-i quarterly divl&e~d? with usual record 
md peymeilt drites for such dividends in accordance 
provided, "bat Duke may increase its regular quat4erIy cash dividend io m mount 
not to exceed $0.25 commencing with the regular quarterly dividend that woufd be 
payEtble in 201 1 with respect to the seoond quartsr of 201 1 (correSpanding t~ the 

past di~%!md practice; 

ternber 16,2010) md to m mou-xt not to exceed $0.255 
e regula quartarly di\iii&end thizr wodd be payable in 2012 

wi€h respe~t 50 the stxxmd querterof2@12 @ behp h k d s  intention pesr to the 
Elfifiectit-e T i e  io dwlare md pay tbase &GkndS permitted by &is Sec";on 
4,02{c)(i)(A) if and to the extent them are fucds Icgally avdlahle thesfar and sach 
dividends may otherwise lawlkIly be declared md paid), and 

(€3) for the declcration end payment of dividends by B direct or indirect 
wholly-omed ~ubskt iaq  of Duke solzIy to its pare& or by B dkc t  or ieldirect 
parxially owned subsidiary of Duke CproGded, thet Duke QT a Ddw suibsidiaqy 
sccives  or is IO receive its prapitiOfl3E~ share of such dividend or dsrcibutian], 
End 

(C) 
with Section 4.06, 

(E> split, cumbiae,, recb~sifj or Bke similar 2cfion with respect $0 my of it^ 

substitiition far sberes ofits capild s e c k  or comprised in jtS shzii 

fo[ the declaration and payment of dividends necessary to comply 

capita,! S ~ c k  or s h e  cq5al or issue or tiuth~rize arproop~se ihe issuance of any oher secdies  in 
r q x c t  of, in Beu of or 
cayital, 

(iii) adopt a plan of complete or partid liqui 
or authorizing such liquidation OF a dissolution, merger, wnso 
recapitalization or other reorgmhtion, 

ti\,> 
direcily or indirectly redeem, repwtchsse ar atfienwise! acquirz sny &ass of:& capital stock OF any 
Optiorl wiii respect thereto except: 

i'n connection with intsxompany purchases of capital stock or share 

except 2s disclosed in Secticn 4.02fc)fiV) of&% D a b  Disdcsure Letter 

(A) 
capital, or 



(SI f C i t h p U q O S e  O f b d k g  &e DLEkZ E E I ~ I O ~ W  Sbck Op&Tt Pll;in OT 
employee stock o m a s h i p  or dix46end reinvestment: md stock purchme pfins, or 

(Y) bind Duke to any resf-ktion not in existmice on the dab hereof on the 
psynxnt by Duke of dividands ar?d distribmions on Duke Common Stock. 

Share Issmnces. Duke ahdl not, nor shall it permit any o f  its subsidiaries to, issue, 
deliver or sell, or authorize or propose the issuance, delivery or sale of, m y  shares of its capital 
stock or aevy Option with raspcctthereto (ntber thm (1) the ksuance ofD&e CQTIWIO~ Stock upon 
the emsise o€Duke E m p I ~ p  Sfmk Clprions oufstmdiizg as of &e dam hereof or issued after 
data hereof h ticcordance with &e k m s  ofthis Agem-mt in accordance Bpi$ their i c m ,  (ii) the 
issprnncuc of Cake Commlrra Stock in rzspwct ofD&e P'nmtoa Stock Units, Duke Periormarrci: 
Sha# aid: &er eq& Compenstltirild &wads, txcituding Dtdb Employes Stock Opti6ns, granted 
under t ! e  Duke Emp!cyee Stock Option Piws 
thc date hereof or issued Eiffer the dam hereof i 
amordame with their terms, (E} %he issuance o 
Perhmance Shares and the grant of Duke Phentorn Stock Units a i d  Other Duke Equity Awards in 
accordance with their tern6 providing, in aggregate, up to afl. additional 6,OdO,OOO shares of Duke 
Common Stock in my 12-mon'Lh period folollowing the date hereof, in mounts, at times and on 
tarms and conditions in the ordinary course of business consistent with past practice, with each 
Duke Ernp!oyee Stock Option cotmting as l/4 of a share of Duke Common Stock and Duke 
P e c f m c a  Shares counted ~ ~ s m i n g  the achievement nf miximuin perfomance tesel, in each 
case for the p i s s e s  af deteminidg how m y  shares were p t e d  during my such i 2-montfa 
period; provided. howmet that any Duke Employee Stock Optiass, Duke Phantcin Stack Units, 
Duke Pe~0-w. 
shalt be pmted 0;i t to T & C ~  si& Duke FmpBoyes Stock Options, Duke Pbntoom 
Stock Units, Ddce hares and Other 

herely and that notwithstanding my plan, program or arrmgement to tbe corttrary, any defrnition 
of ''gogd reason" or any similar coiicept of constructive termination relating to such awards shall 
be as definedin Sackiorl4.02(d)(iii) of the Duke Disclosure Letter, (iv) thepro rata issuance by a 
subsidiary of its capital, stock to ib shareholdars and (v) tha is~mnce of shares of Duke Cornmon 
Stock h coranection wkhmy employee benefit plan intmded to satisfy &e requirements o 
401 (a) ofthc Code in the or&nary c a m  afbusiness consistent with past practice), or n 
amend any right of any hofda of outstanding shxes  of ie capiid stock or my Option with respect 
thereto a ~ e r h  t* giveeffwtto Stctio~ 5.06. 

(d) 

and Other DL&$ Zqu* Awards gsmt~d af ix  the date oftEis Agreement 

uity A m &  shall not vest an the 
nee ofthe tm.ssc~ions coniempIiedad 

Except for (x) tiquisitions 5s- or capiial 

& in Duke's capital itxpspeti&turz plan 
ilitics idectifiai In Section 4.Q2(~) of the Duke 

included ira Section 402(e) of the Duke Discloswe Letter, end (z} czpitaI expenditwes (1) required 
bylaw or Governmental Authorities asQ) incurred in connection with the repair or replacement of 
facilities destroyed or damaged due to czs-udty or accident (whether or not covered by insurance), 

aeqdm or agree to acquire (whether by merger, consolidation, purchase or othenuise) any person 
expected gross exFenditures and commitments pursuartt thereto (including rhe 
btedness and amounts received for negative energy pride rlsk management 

all not, nor shall It permit my of its subsidiaries to, mako any oapital expenditures, or 

.-,, 
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positions assumed) exceeds OF may exceed $300,OQO,000 (no more than $150,000,000 of which 
may be for any, acquisition or series of related acquisitions of any person, asset or property located 
outside of the United Stales), (€3) any such acquisition or capital expenditure constitutes any line of 
business thzt is not conducted by Duke, its subsidiaries or the Duke Joint Ventures as o f a e  date of 
this Agreement or extends any line of business of Duke, its subsidiaries or the Duke Joint Ventures 
into any geographic region outside of the continental United States or Canada in which Duke, its 
subsidiaries or the Duke Joint Ventures do not conduct business es of the date of this ADeement, 
or (C) any such acquisition or capita1 expenditure is reasonably likeiy, individually or in the 
aggregate, to materially delay the satisfaction of the conditions set forth in Section 6.02(6) or 
Section 6.03(d) or prevent the satisfsction of such conditions. 

Djsc!osure Letter, (y> dispositions of obsolete equipment or assets or dispositions of assets being 
replaced, in each case in the ordinary course of business consistent with past practice, and (2) 

dispositions by Duke or its subsidiaries of its assets in accordance with the terms ofrestructuring 
and divestiture plans mandated or approved by applicable Iocal or state regulatory agencics, Duke 
shall not, nor shall it permit any ofits subsidiaries to, sell, lease, grant any security intesst in or 
otherwise dispose of or encumber any of its assets or properties if (A) the aggregate value of all 
such dispositions exceeds cir may exceed $300,000,000 (no more than $150,000,000 of which may 
be for any disposition OF series of related dispositions of any person, asset or property located 
outside the United States). For the purposes of this Section 4,02(f), ffie value of any disposition or 
series ofrelated dispositions shall mean the greater of (i) the book value or (ii) the sales prica, in 
each case ofthe person, asset or property which is the subject of such disposition and, in each case, 
together with the indebtedness and emounts paid far negative energy price risk management 
positions transferred by Duke or its subsidiaries in connection with such disposition. 

(0 Dispositions. Except for (x) dispositions set forth in Section 4.02(Q o f a e  Duke 

, (g) Iqdebtedness. Except as disclosed in Section 4.02(g) of f&p; Duke Disclosure Letter, 
Duke shall not, nor shall it permit my  of its subsidiaries to, (A) incur or guarantee any 
indebtedness ar enter into any “keep well” or other agreement to maintain any financial condition 
ofaslother person or enter into any anmgement having the economic effect Qf any ofthe foregoing 
(including any capital leases, “synthetk” leases or conditional sale or other title retention 
agreements) other than (i) short-term indebtedness incuured jh the ordinary course of business, (E) 
letters of<creciit: obtained in the qrdinary c o m e  of business, Ci) borrowings under Duke’s or its 
subsidiaries’ existing credit facilities (or replacement facilities permitted by this Section 4.02(g>) 
but only to the extent the commercial paper market is unavailable to Duke upon reasonable terms 
and conditions, a d  as to which borrolvings Duke agrees to notify Progress promptly following the 
consummation thereof, (iv) indebtedness incurred in connection with the refunding or refinancing 
of existing indebtedness (x) at maturity or upon final mandatory redemptfon (without the need for 
the occurrence of any special event) or (y) at a lower cost of fbnds, (v) indebredncss incurred to 
ftnmct; acquisitions pemitted pursuant to Section 4.02(e} or indebtedness assumed pursuant 
thereto, (vi) other indebtedness in an aggregate principal amount pot  to exceed $500,000,000 
outtanding at any time, (vii) guarantees or other credit support issued pursuant to energy price risk 
managemeat or marketing positions established prior to the date of this Agreement, (viii) in 
addition to the guarantees or other credit support Contemplated by subsection (A)(vii) of this 
Section 4.02(g), additional guarantees or other credit support issued in connection with energy 
price risk management or marketing activities in the ordinary course of business and (ix) 
irldebkdhess owed to any direct or indirect wholly-owned subsidiary of‘ Duke, or, in the case of a 

I _ -  
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srabsidiatt of Duke: to Duke OK (€3) &e 
in the ordinary come of business c o n s k ~  with pest practice: (ii) to m y  direct or inciirwt 
whoIly-owed s u b s i d i q  of Duke, or, in the C-zse 6fa subsid2~r-y of Duke, ta Duke or (iG) iis 

required puisljmi io any obitigadion h effzct as ofthe d2k oft%s -4greemeine. 

Sectioilp?.02@) ofiite Dwka D~SG~OSUX L,at.lcr, buke shall not, n m  shag if psmif any of its 
subsidiaries to, (i) permit any material ckaage in policies governing or orhcmise reking to energy 
price risk management or rrarkekg of energy ather than as a R S d t  of acquisfGons or capital 
expenditures parmitted pursuant to Section 4.02(?) or (ii) enter into any physical commodity 
transactions, exchange-traded futures and options tmnsactions, over-the-counter transactions and 
derivatives thereof or similar transactiorls other than as permitted by the Duke Risk Management 
Guidelines. 

Isms or edkmces to any ather persun, ather &an (ij 

(s) ~&dcetiny ofEneqy: Ea9rm ? d q  Risk ,Mmagcniieni. Excepts disciosed in 

fi) bdcrvee f2qnef@. Except es required by law, or the: terms or" my CoUective 
bargaining agreement o t  my Duke Employae Benefit Plm, or as disclosed in Section 4.02(i) oftbe 
Duke Dtsclosnro Letter or othemjse expmssly permixed by this Agreement, Duke shal! not, nor 
s'ndl it pernit my of its mbsbsidiaries to, enter into, adopt, mmd or terminate any D&e E m p l ~ p  
BeneEt Pian, or other agefieat, ammgeirzimt, p!aa or policy between Duke or one of its 
rnrbsidiaries aad one c r ~  m ~ m  o f b  directors, a B c e ~  or emplojms (other &an any amicheazt tha t  
is im.mrte&iI or abnirjishtiw in matuiie), or, exmpt formmal increases in ther ordinary wme of 
bushcss consistent withpast. practice, increase in a-y mmmr &%e compensstiiln or f h g e  bsefits 
of my dkectos, excu-Live officer or other empIoyq QT, excegt fix noma1 payments in the 
odinay come of buskess aorasi%nt.wi~ pzst practice, and tbe award ofmnual bonuses on the 
terms and C O ~ ~ ~ ~ Q R S  set for& in Sectim 402@ of &e Duke 5isblosure Letter, pay any bene& nor 
mpired by my p h  or arrangmtmat in e%ct a6 of the date af t l k  Agrtxment; provided, however, 
L h t  &e foregoing shall no: restrid Duke or its subsidiaries f i ~ m  (i) entering into or ni&ng 
wailable to newly &red officers and employeas or to officers a d  employees in &e context of 
promotions based on job performance or workpl~w requirements in the ordinary course of 
business consistent with past practice, plans, agreements, benefits and compenssrtlon arrangemenis 
(including incentive grants) that have, consistent with past prxtice, been made available to newly 
hired or promoted oi3tm-s md employees, (ii) entering into sevwance agreemmts with, ot  
adoping serleralsce pl;l;~s in the ordinary muse af business corlsisteodt with past practice for, 
employees who are not executive officers in connection with terminations of employment oi"such 
employees, or @] entering hto or ;.?lendkg c o h t i v e  bargaining agreements with existing 
collective bargaining representaiives or newly wxt%ed bargaining units regardiilg n u l h t o r y  
subjects of bargalning ufider applicable Iaw, in each C Z E ~  in a mamer consisttnt with past pactice 
to the extent permitxd by IEW. 

- 

(j) ITlikmiomiIy Resm~rtftl 

(k) &xotaqri;ig. Duke shall no& nos sha!t it pemit eny of 3s su'bsidiwks to, mdce my 
changes in its accounting rneihods materially aEect4LOg &e regofed coxmoildated ~ ~ c t 3 ,  liabilities 
or resuHta ofoperiitions oFDuke, except aa required by law or G A M .  

(1) Insurance. Duke shall, and shal1 cause its subsidiaries io, maintain with Gnancielly 
respoxisible insurance companies (or through sel~-insurance, consistent with past practice) 
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insurance in Such axomts wld ageins; such dsks and losses as %e ctis~omary for cornparries 
enpged in their rerjl-rzctiw businesses io the exmit  evailabi;., on cornmarciafly reasanable terns. 

(m) Taxes. Except as coiild no* reasonably be expected to have EL material adverse 
effect on Duke, Ruke,shall not, nor shall it permit any of its Jubsidides to, (i) settle sny claim, 
action or proceeding relating te, Tmes or @} m&e my Tax election (this clause (m) b k g  Ihe sole 
provision &&is Scct im 4.02 governing Tax mattes], 

(n) ReIea,st*. oF CEsims. Except as disclosed in Section 4.02(n) ofthe Duke Disclosure 
ants or agreements with or before any Qovesninenrtal Lerter and except with respect io any se 

Pluthorities in tht! ordinary cotLtse of bu D&B shall nor, and s h d  not pem-ir my of it. 
subsidides to, WEiYe, r d w e ,  essi_mr, set& OH wmpr#~$e any cldm, t d o n  of proceeding 
agaimt Duke or any of its subsidiaries, other than wahtt-s, releases, assigtnmmts, sattlernenn or 

(x) vcrith respect to the payment ofmoastary damages, involve onIy the pqmerat 
r Iess than the amounts specifically resewed with rsspece 

thereto on the bal ceember3I12Q09 included in the Duke SEC Documents or (€3) 
t-bt do not exceed 530,000,000 inditidudy or $10#,000,000 irl &e aggregcite dwhg any 
camecutjve twelve-month period, md Cy] 6 t h  ET& ia m y  nsn-nonehry ferns and waditions 
t!!ceh, impose or require ac,’iions *&it would l i ~ t  rmombly be expected IndiJidudiy or in &a 
aggregate to hme  a material adverse effect on Duke. 

(0) Conrracts. Except %s ptm&ed by Section 4.02(i), Duke shall EO$ nor shall it 
parnit any of its adxidiaries to, ( i )  enter into m y  Coatra@r that ~vould materially  strict, after the 
Ef&cthe Time: Duks aiid its subsjdiaries (inc!u&ng the Surviving Co~ofation 
subsidiaries) with respect to engaging or competing ia any line of business or in m y  geogr~iphic 
area or (ii) waive, release, or assign any material tights or claims under, ai materially modify or 
taminate my Contmct that is material to Duke and its subsidiaries, taken as a whole, (A) in any 
rmnner that iS materially adverse to Duke or (B] which WOUM prwmr or ma~erially delay the 
cons~mn%tion ofthe Merger and b e  other tmnmctians contemplated by ibis Agreement, k being 
understood md agreed &bat the restriction oa material modifications md temiit ions in clause 
(iI)(A) shall notappIy withrespect to any Contract permitted to be entered into under clause (e), (0, 
(g), (h) QI (n) of this Section 4.02. 

its 

Section 4-03 
or shdI it pernix any of its subsidieries to, nor shall i L  authorize 

or permit any of its cers OT emplayees to, and shall use its reasonabb best efTorts to 
cause any investme 
retained by it or a ~ y  d i t s  subsidiar-h not to, directly or indwzctiy, (i} solicit, initiate ~r .knowingly 
encourage (bduding by way of hnishing idbma6cn), or takc any o k r  d o n  daeigned to 
faciilitzte, my inquiries or the making of& pmposai that canstjtutP;s a Prograss ~-rrPreover 
Proposal or (ii) partjcipae in m y  fiegotisrrions or substantive discussions regarding my Progress 
Takeover Proposal; provided hLwper; that if‘, army timt? prior to receipt ofthe Progress 
Shareholder Approval (the '?'regress ..;lrpEcab!e Period’’), the Board of Directors of Progress 
&%C&QW in good f&&, aftEr t xxs i i~ i cn  with i@ legal and finmcial ~dVi.sors~ t h k  a .Pm,-ss 
Takeover Proposal that did not rwuli &om arbmch {osher than h immaierial respec&) ofthis 
Section 4.03(4 is, or is reasoneb!yiikely to result in, a Progress Superior Proposd (as defined in 
Soation 4,03(ti)), and subject to providing prior writtan notice o f  its decision to take such d o n  tu 

Mo Solicihticm by PropFess. (ti] E x w t  ts ex+mss!y pemitkd by “this 

, finsncid edvisor, attorney, accountant or other representative 
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Duke and compliance with Section 4.03(c), Progress may (x) furnish information with respect to 
and provide access to the properties, books and records of Progress and its subsidiaries to the 
persbn making such proposal (and its representatives) pursusnt to a customary confidentiality 
agreement containing terms no less favorable io Progress with respect to confidentiality than those 
set forth in the Confidentiality Agreement (the “Confidentiality Agreement”) dated July 29, 20 10, 
between Duke and Progress (provided, that such confidentiality agettnent shall not in any way 
restrict Progress from complying with its disclosure obligations under this Agreement, including 
with respect to such proposal) and (y) participate in discusslons or negotiations regarding such 
proposal. Progress, its subsidiaries end their representatives immediately shal! cease and came to 
be tomintiled any existing activities, discussions or negotiations with my parties with respect to 
my Progress Takeover Proposal. For purposes of this Agreement, “m > 

t 
acquisition or purchase o f  a bushess that constitutes 20% or more oiihe not re-tenues, ;let income 
or the assets (including equity securities] of Progress aad its subsidiaries,,taken as a whole (a 
“,Proaress Material Business”), (li) any direct or indirect acquisition or purchase of 20% or more of 
any class of voting securities of Progress or any subsidiary of Progress owning, operating or 
contralliilg a Progress Material Business, (iii) any tender offer or exchangtr offer that if 
consummated would result in any persoii beneficially owning 20% or more of any ciass of voting 
securities of Progress, or (iv) any merger, consolidation, business combination, recapitalization, 
liquidation, dissolution or sirnilar transaction invoiving progress or any subsidiary of Progress 
owning, operating or controlling a Progress Material Business, in each case other than the 
transactions contemplated by this Agreement. Notwithstanding the foregoing and provided that 
Progress has otherwise complied 
prohibit Progress or& directors, 
writing my person isrho has made a Progress Takeoser nl  after the dale ofthis Agreement 
solely to request the clarificatiort of the terns and con ereof io the extent necessary to 
permit it to deternine whether the Progrms Takeover Proposal is, or is reasonably likely to result 
in, a Progress Superior Proposal. 

mems any bona fide inquiry, proposal or offer from any person relating io 

is Section 4.03(a), nothing in this Section 4.03(a) shall 
, employees, representatives or agents from conkcting in 

(b) Except as contemplated by this Section 4.03, neither the Board of Directors of 
Progress nor any committee dzereofshall (A) witfhdraw or modify, or propose pubIicly to withdraw 
or modify, in a matlner adverse to Duke, #e approval or recommendation to Progress’s 
shareholders by such Board of Directors or such committee of this Agreement or the Merger, (B) 
approve or recommend, or propose publicly to approve or recommend, any Progress Takeover 
Proposal, or (C) cause Progress ti, enter into my 
agreement or other siniiiar agreement (each, a ‘‘ 
Piogress Takeover Proposal, Notwithstanding the foregoing: 

in response to a Progress Takaover Proposal that did not result f ioa  a 
breach (other than in immaterial respects) of Section 4.03(a), during the Progress Appiicable 
Period, the Board of Directors of P i~gress  may, if it determines in good faith, after consulting with 
outsid$ counsel, that the faihre to take such action would be reasonably likely to result in a breach 
of the Bowd of Directors’ fiduciey obligations under applicable law, (A) withdraw or modify, or 
propose p~bIicly to withdraw or modi@, the approval or recommend 
Direct‘ors or any committee thereof of this Agreement or the Merger, 
or propose to approve or recommend, any Progress Superior Propos 
Agreemeat pursuant to Section 7.0 I (d), but only after (1) in the case of each of clausss (B) or (C), 

(i) 
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silch Board nf Directors has determined in good faith that such Progress Takeover Proposal 
constitutes B Pragess Superior Proposal, md (2) in the c a s ~  of clause (C), (I) Progress has notified 
DKke in writing of the determination that such Pagiess TAkeavar Pmposa! cozlstiliutes a Progrcss 
Superior Proposal and (II) at least Eve busiaess days following recebt by Duke of such notice, the 
Boud oCI3rirectcrs of Progress has determined &AT such Progress Superior Proposal rern;lins B 

Prugess Sup~r3or Proposal; omvided, hoyt;ever, iha  in &e event t la t  my such Progress Takeouer 
Proposal is thhereafter modified by ti30 person making svtch Progress Takeover Pmpasal and the 
Board of Directors detennines pursuant to clause (C) to tetmintite this Agreement pursuant to 
Section 7.01(d), Progress shall again comply with ciauses (I> and 01) ofthis paragraph @)(I) 
except that  the five bilsiness-day periad shali be reduced to two bustless days; and 

.- 

.- 

(;r) . In cii-cumsbnca ot!wr &.a in ~ s p n s e  to a Progress T&w~ea Prcposal B 
pyidcd  hx Section 4.03@,S(i), during the Progress Applicable Pesod, the Board ofDktors of 
F r o p s s  may, if it detnmiries in good faitit, aftler consilbg with outside counsel, h t  ai: fkilura 
ta! taka such action wouId be masonebty l ikeb to result in s breach of the Eozrd of Directors’ 
fiduciary obligations Wder applicable law, Withdraw or modify, or propose publicly to withdraw 
or modify, the approval or recornmendation by such Board of Directors or ar_y cofiunlttee thereof 
of this Agreement or t i e  Merger, but only after f 1) Progms bss notified Duke in wAtiog -&st the 
Board of Directors of Progress is prepzred to make the cietemiieation se$ forti in this clause fii] 
setting forth the reasons eherefer in msomble detail, (2} For E pari06 of five biisiness days 
following puke’s receipt of the notice s&€&b in clause (1) afthis sentence (or, ifaa period from 
the t h e  of receipt by Duke of such riotice to the Progress Shnreholdws Meeting shsll be less than 
five business days, for such lcgser period), Progress negotietes with Duke: in good fzitb to make 
such adjustments to the terms and conditions ofrhis Agreement, rh:: Marger and the other 
transaclions caoternplztebhereby as would enable L k  Progress Borird of Directas to pram& witch 
its wcOrmneod&iiion ofthis Agreement end the Merger End (3) ~t the end of such five-business day 
period for such fessn perh& BS thlt m e  may be, in accordance with lhis ciause (ii)) th-, Boera‘ of 
Directors of Progress rnain;rrins its: de&miCatioa described in rhis c!ause (ii) (dim taking h ~ o  
account Duke’s proposed adjustnrents, if h i d ,  to the terms and conditions of this Agreement, &a 
Merger and the other transactions contempIated hereby). 

For purposes of this Agreement, “Fromess Sumxior ProDosEI” means aEy written Progress 
Takeover Proposal that &the Board of DLictors of Progress de tzdaes  in good €hi% (aafter 
consuTtziio.1 with B finmciai advisor &na.tioaally recognized reputatioz) to bie more favorabre 
( k ! g  mto a w u n t  G) dii finmc.cisl arrd ,&z&gih: considerations, including re!evGt legal2 fimncial, 
regulatory and other aspects of such Progress Tateover Pmposal and Tfie Merger and rhe: other 
transactions contemplated by &is Agreement deemed relevant. by #e Board oFDkectors, (ii} the 
identity ofthe third party mak!ng such Progress Takeover Proposal, and (iii) the conditions and 
prospects ~ Q F  completion of suoh Progress T&eover Pmposd) to Prggress’s shareholders than the 
Merger and the other umsacrionns contempkted by this .4greement [taking into account all of the 
t e - r n  of any proposal by Duke to amend or modify The terns ofthe Merger; md the otLIer 
tramGtions contemplated by this Agreement), except kit (x) the references to ‘25Y’d’ in ciauses 
(i): ti;) a d  Qii} of the definition of “Progress Tzkewer Fropasai:‘ in Section 4.03fa) sRell! each be 
deemed to bo c8 reference to “5b%”, b) a ”Trogrzss Takeover h 3 p O S d ”  shall on!y be deemed to 
refer to a transaction invalving Progress, and noi apy of its subsidiaries or Progress Material 
Basinasses alone, and (2) the references to “or any subsidiary of PrpgreSs awning, opersiting or 
controlling 8 Progress Mmxlal Business” in c!ausas (U) t ad  (iv) shdl be deernedta be deleted. 

I 
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(c) In addition to the obligations of Progress set forth in paragraphs (a) a d  (b) ofthis 
Section 4.03, Progress shall as promptry as practicable advise Duke, orally and in writing, of any 
Progmss Takeover Proposal or‘ af any request for infarmation relating lo any Progress Takeoyer 
Proposal (and in any case within 48 hours of such request or the receipt ofsuch Progress Takeover 
Proposal), the principal terms and conditions of such request or Progress Takeover Proposal and 
the identity of the persor? making such request ot Progress Talteqver Proposal. Progress shall keep 
Dnke informed in all materia1 respects ofthe status and details (including ameridrnents or proposed 
amendments) of my such request or Progress Takeover Proposal. Contempormeausly with any 
termination by Progress of this Agreement pursuant to Section 7.01(b)(i), Progress shell provide 
Duke with a writtea verification ffiat it has complied with its obligations pursuant to this Section 
4.03(c) (other than noncompliance which is imrnaterial)w 

Directors or any cowunittee thereof from (i) taking and disclosing to its skxcholders a positioil 
contemplefed by Rule 14e-2(a) promulgated under the Exchange Act or from making any 
disclosure to Progress’s shareholders if, in the good faith judgmetrt of the Board of Directors of 
Progress, dter consultation with outside counsel, failure so to disclose would be inconsistent with 
its or Progress’s obligations under applicable law or (ii) taking actions permitted by Section 
4.01(f). 

(d) Nothing contained in this Agreement shdl prohibit Progress or its Board of 

Section 4.04 No Solicittion by Duke. (a) Except as expressly permitted by this Section 
4.04, D u b  shall not, nor shall it permit my of its subsidiaries to, nor shal! it authorize or permit 
any of its directors, officers or employees ta, and shall use its reasonable best efforts to cawe any 
hvestment banker, fmancial advisor, attorney, accountaxt or other representative rf;tElined by it or 
any of its subsidiaries not to, directly or indirectly, (i) solicit, initiate of krmwingly encourage 
(including by w ~ y  of furnishing information), Or take any other actio2 designed to facilitate, a n j  
inquiries or the ma-king of my proposal that constitutes a auk 
participate in any negotiations or substantive discussions rega 
providad, bowevw, that if, at any tine prior to receipt of the Duke Shareholder Approval (the 
‘‘Duke Applicable Period”), the Board o€Directors of Duke determines in good faith, after 
consulkxion wifh its legal and financial advisors, thar a Duke Takeover Proposal that did not result 
from breach (other than in immaterial respects) of this Section 4,04(8) is, or i s  reasonably Iikely 
to result in, a Duke Superior Proposal (as defined in Sectidn 4.04(b)), and subject to providing 
prior written notice of its decision to take such action to Pt-ogress and cornpliancc with Section 
4.04(c), Duke mey (x) furnish infomation with respect to an ide access to the propertlies, 
books and records of Duke and its subsidiaries to the person g such proposal {and its 
represenhtives) pursuant to a customary confidentiality agreement containing terms no less 
favorable t0 Duke with respect to confidentiality than those set forth in the Confidentiality 
Agreement (provided, that such canfidentiality agreement shall not in any way restrict Duke from 
complying with its disclosure obligations urrder Chis Agreement, including with respect to such 
proposai) and (y) participate in discussions or negotiations regarding such proposal. Duke, its 
subsidiaries and their representatives immediately shall cease and cawe to be terminated my 
existingactivities, discussions ornegotiations with any parties with respect to any Duke Takeover 
Proposal, For purposes ofthis Agreement, “puke Takeover ProposaJ“ means any bong fide 
inquiry, proposal or offer from any person relating to (i) any direct or indirect acquisition or 
purchase of a business that constitutes 20% or more of the net revenues, net incQIne or the assets 
(including equity securities) of Ddce and its subsidiaries, taken as a whale (a “Duke Material 

akeover ~roposal or (ii) 
g my Duke Tdceover Proposal; 
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,Buri-Jless”), my dkect or iadimt zcquki~on or purchase cf20% or rnem ofrrny class aFvoring 
stmrities ofD&e or my siibsiiiiay ofDdce owning, opet-e+&g 05 can;rolling a I3d.c~ Material 
Bomsiaess, (El) any tender offer or e x c h g e  oEa  that ir’crJnsunmmd wouid resdt in, SQY person 
beneficially cming 20% or more of my cltass of voting s ~ c ~ r i t i e s  of Duke, or (iv) any merge:, 
consoM&on, h k s i n s  cr).mbld&on, rempMk&m, l jquidariou, dksohtioiu or shiies 
transaction involving Duke or an;v srr-bsidiary af I)& o-, spewtiag or controlling E Duke 
Material Business, in each case: other than the trmwdlons contemplated by thii A,wement, 
Notsdibsfmding the foregoing end provided that Duke has otkewise complied wit% t h i s  Section 
4.04(8), ilothing in this Sectlon 4,04(a) sball prohibit Duke or i‘s directors, officers, employees, 
representatives or agents from oo~tacijng in writing any person who has made a Duke Takeover 
Proposal after the date of tiis Agreement solely to request the ciarification of the terms and 
conditions thereof to the exTent necessary to pernit it to determine whather the Duke Takeover 
Proposal is, or is reasonably Iikefy to result in, a Duke Superior Proposal. 

(b) Except as contemplated by this Section 4.04, neither the h a r d  of Directors of 
Duke nor any commitiee thereof shall (Aj w&draw or modify, or propose pubhjcly to Urritidrzw or 
mndify, ir! a manner a&xme IO Progress, the approval or recommendation Ea Duke’s shareholders 
by such Board 6fDillitecton or such connittee of the Duke Share ismance OF Duka Charter 
Aiieadxiieat:, (El> approve or recomead, or propose pubEcly to ~ p p ~ ~ e :  orrecemend, m y  Duke 
Tkeover Proposal5 or (C) cause Dulce e0 enter into a i y  letter ofhtenk 8gxemenr €c prhciple, 
Ecqiisjiion a g m e ~ t  or otber sirdar ~gize:ment (each, a ‘ W e  Acc?ui&i$tq Aertecmexiir:) re!ated 
to any Duk Tekeover Pmposzl. Nohvithstding the foregoixg; 

(i) in respame tc a Duke Takwver Pmpasril Lbat did not result f i ~ m  a breach 
tother &an in imrncterizl respects] of Section 4.hl-l(a}, du&g the Duke Applicable Period, the 
Bosrd of Directors of Dyke may, if it determines in gpod fz& after comrlting wit! grrtsidt. 
counsel, that the failure to take such aci-;on would be E%QE&~Y Iikeiy to result in a breach of the 
Board of Directors’ f iduaiq obligations mder zppkable law, (A] Withdraw or modify, or 
propose publicly to withdraw or modi@, The approval os recommendation by such Board of 
Dircctors or any committee thereof oftha Duke Sham Issuance or Duke Chertor Amendrnont: (B) 
approve or recommend, or propose to approve ar recommend, any Duke Superior Proposal, or (C) 
teninate this Agrement pursuant to Sectiw 7.91 (Q but oaly after (1) in the case of each pf 
ch~ses  {B) or (C), such h a r d  of Directors has determined i good faith that such Duke Takeover 
Proposal constitutes a Duke Supeniar Proposal, end (2) io the case of clause (Cy, 0 Duke has 
notified Progress in writing af &e deterahation that such Duks Takgover Propose1 consitutes a 
Duke Superior: hposal end (]I} at le& 5w bushes &ys fallow& receipt by Progresr ofswh 
rrotice, the Bo& o f G b t o m  of Duke h a  detemined that such D&& Superiar Proposal remains a 
Duke Superior Propost& pmvide6 however, && irt ?he eve31 &at my such Dd!e T&mver 
Psopos~l is hreafkr  mc&Eed by the peaon aneEag such Duke Takeover ‘Proposal and she Bonrd 
of Dire&ms demmhes pnrsuznt: to clarrse (C) to temkate f!is A p e m e n t  pursuant to Sectim 
7.01@, Duke &ad tigain comply w3.h clauses (r) end @I) ofthis paraggb (b)(i) except that rhe 
five brnines-cky period shall b reduced to Wu business days; ad 

in circemstm~cces other am in response to a Dale Takeover eroposal ES 
provide6 in Section 4..04@)(E), duringthe Duke Applicable Period, the B o d  of Directors of-Duke 
mayI if it deterrniries in  good faith$ sfter consulting Gih outside COUIIS~!,  kt the failure to take 
such actbnwould bc rertsonably likely to result in a breach ofthe Bovd of Directors’ fiduckiir 

(E) 

1 
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obGgz;iarss urider applicable law, ~.i’;Elcfatv or modi%, or ptoposs pubEc;fy €‘a withdSrs$ OF mo&f~ 
vat QC recommmdatian by such B o d  ofDireciors or any cornrililtte thoreof ofthe Duke 

Share Issuance or Duke Charter hedrnent ,  bui onIy after ( I )  Duk has notified Progress in 
writing that the Board oEDirectors or’Duke is prepared ta make the determination scr forth in &is 
clause (ii) settfng forth the reasom therefor in reasonable detail, (2) for a period of five business 
days foflowhg Progress’s receipt of the notice set forth in clause (1) of this senience (or, if the 
period from the time o f  receipt by Progress ofsuch notice to the Duke Shzreholders Meeting shall 
be less than five business days, for such lesser period), Duke negotiates with Progsessin good faith 
to make such adjnsmenis to &e terms and conditions ofthis Agreeemen:, the Merger and the other 
~EXSEC~~~ORS cmtcmpMed bereby BS twx.dd enable &a Duke 3 o d  of Directors to pncezd wifb its 
tscovmndatioion ofhfje Duke SI.;are Isstims md the Duke Cfianw Amendment mil (3) at the sad 
of swcb five-business dag’ period {or such lesser period, BS the may be, in eccotdmnce with this 
claw? (il)) the Bawd of Directors of Duke mair?t&m $2 de&mhatioE described io this dguw (i;) 
(2zites i%!!ing into account Progress’s proposed adjustrli-en&, if my, to &e terms and conditions of 
&is Agreemen’, ~e Marger a id  the other iransaations contemplated hereby), 

For purposes ofthis Agrcerrient, i! ‘?Duke Suaerio; Pxooosal)’ means my written Duke 
Takaouer Proposal that the Bonrd of Directors of Dike dctarminzs in good f&ith (after consultation 
with a financial advisor of nationally rccagnized reputation) to be mor8 favorable (taking irito 
acaount (i) a l i  &ancia1 and strcctegic considerations, including relevant legal, fioancjal, regdatary 
md other Especb of such D d e  Takegvet Proposal aod the hrlerger and the other transactions 
cruntcrnp!zted by &is Agreement deemed sievant by the Board of Directors, (i i )  the identicy oftha 
third party making such Duke Takeover Proposal, and &i) &e conditions 2nd prospects far 
cmpleiion of such Duke Takeover Proposel) to Dd<c’s shareholdefithan the Merger 2nd the 
other b.nsactions contzmplated by this Agrement & d I g  Litc scwmi all ofthe ~ m s  of any 
psoposal by Progess to amend or modi@ the t e r n  o f  the Meigcr arad the other transactiapls 
contempl~ted by this 

reference to “50%”, (y) a “Ruke T&eover Propod” shall only be deemed to refer io a tr~nsaction 
involving D d c ~ ~  and not my of its subsidiedes oc Duke Material Businesses alone, and (z) the 
references to “or any subsidiary ofDukc ovm!ng, operating or controlling a Duke Material 
Business” in orauses (ii) atid (iv) shall be deemed to be deleted. 

emen$), except that (s) the references to “2WX” in clauses ($j2 (io a d  
(iz) ofthe d e m o n  L&G Tzkeover Proposal’’ in Section 4,04(~) shall emh bs deemed io  b:: a 

fc} In addidon to the obligations of Duke set forth in pariigiaphs (a) and (b) af this 
Section; 4.44, Duke shzll BS prompilljl 3s pm~ticable advise Progress, ordly and in wihg, ofmy 
D.&s T&emr?raposal or of any reqiest for information relating to my Duke Takeo\rer b p o s d  
( a d  in my case ~ l 7 ? t 1 ?  48 h a m  of such rq t l es t  or the receipt of such Duke T~ikeover Btoposd), 
the pEiwipaI. terns and cond!iiioas ofmch request or DL~C Tqkeover Proposal and the identity of 
the p m a  making such requestor Duke Takeover Proposal. Duke shzlf keep Progress idomed in 
all rmferirtl respsptcts ofthe status and dctai%s finchding amendments or proposed aniendmei~ts) of 
any S U G ~  repest or Duke Takzcaver Proposal. Contempomeously with my termination by Duke 
ofthis Agreement pursuant ta Section 7,01(b)(i), Duke shall provide Progress with ti witten 
verification that it has complied with its obligations pursuant to this Section 4.04(c) (ather than 
noncompliance whioh is immaterial). 

(d) Nothhg contained in this Ag-eerzent shall prohibithke or its Board of Directors 
or sny ooudtte:: t h m f f i a m  6)  f&iag tad disclosing to its sfizraholders ;B position coatempIated 



by Rule I4e-2(a) promulgatad wder tku: Exchange Act or 
sharahofdcrs if, in the gcod &ithjuiZp.ent offhe h a r d  of Directors of Duke, a k r  cofirsultaiior! 
with outside counsel, f&i$m so disclose would be hconsisknt wiih its or Da!!e's obiig~titions 
under applicable 12w orfii} tallrag actions permitted by Section 4.02(Q, 

making any disclosure to Duke's 

1 Section 4.05 Otheh Actioos. Each of Progress and Dukr: shall use its reasonable best 
efforts not to, and shall use its raasonable best offorts not to permit any of its respective 
s&sldim*es to, t?m my action thhzt would, or tht could reasonably be expected io, ~esult  in (i) .my 
of&erepzseT&gons tad wamwkks of $u& party $E$ for& k this Agree-ment &&is qualified ~ 3 s  to 
ma,teriality or natwiaf &<.me &at becoming untrue, {ii) ~ A Y  of such represe&itloas snd 
warranties rhat is not 60 qualified becomhg untrue h any material respect, or (iii) my condition to 
the Mergix set forth in ArticIe VI not being satisfied. 

Section 4.06 Coordination ofDividenck. From the; date of this AGgeement 1,1nnti1 The 
EKwtive Tine, Duke md Pro@es,s shall caos-dwte with emh &fer regarding the dcdaratlcn wd 
payment afdividends in rc5peet oftbe sharcs dPsogess Comaon Stock and Duke Corman 
Stack and the recon3 &iCs md pzyment dates relating rheserto, ir being the intenZion of Progress 
and Duke thar GO holder of Progress C~mmool Stock or Duke Common Stock shall mceive two 
dividends, or fail to receive one dividend, for my single calendar quarter with respect to its shares 
o€Pmgrcsss Camrnon Stock or Duke Comaon Book (includiog Duke Common Stack issued in 
camection wi& &e Merger),  is the case may be. In fi3rtFsermce of a d  wahout Lvitin~ &e 
generality ofthe feszgoing, Z& t ~ e  time that Progress wonld othmvise dectnra a regular qubtfrly 
cash dividend pursuant: to Section 4.k)I~(Cz(i)(A) tbc parties cxpxtthc Closing Dak to Q N u i  during 
the pcriad of time &an and ~ f i w  the reaord diite for such Progress dividefit3 and prior to the record 
date for the next subsequent reguIar quarterly cash dividend ofDukc, the parties shall ooordinate lo 
reduce the amount ofsuch Progress dividend to m o u n t  reasonably cdcdzt& to efYectuate the 
intent ofrhe pWbies deuct4bed in the first sontmcz of this Section 4.06. In the e v m  (a> t he  Closing 
Dze wodd, in 
cp&dy czsh dividend of Progress prior to the Closiag D& md prim lo t !e record dgte for fie 
next subsequent rqguIar quartedy cash dividend ~EDuke mnd (b) suck last recem Progress regular 
quarterly cash dividend occwhg prior to the Closing shall not have been reduced as contemplated 
by the preceding Bentewe, Duke s h d  be permitted to (i) dcclere md pay a special dividend to 
Duke siockhoId~~ iqmtdiately prior to the C l ~ s i ~ g  io m aiiount rwonably cakulated to 
cEam&thr: intmtof&G parties deswibed in: the f%tsntcnce ofthis SeFtion 4-06 or (ii) subject 
to tbe prior writteti mmiri: of?mgress (which mnsentshall not bc unreasonably withheld), 
postponethe Closingto E date no later thm one business day -&er the record date for the next 
succseding re;gutar quarterly cash dividend of Duke (in which event Progress shall be permitted to 
declare and p y  a special dividend immediately prior to the Closbg in ar! mount reasonably 
calculat~d ta effeciu& the inkat  ofthe parties described in ?!!e first senteMce of this Section 4.06, 
md neihr  pw s h d  be e&iIed to terninate this &xerna~lr pu-magt to Sectim 7 OI('o)(i) 

dxence offhis SecllioiI 4.06, occw &er the record &?e for the !aS ~gu;ular 

$aing .Ehc per'rod of such p*onemant). 



Section 5.01 PremrsGon ofthe Form 5-4 and the .hint Prow St&.ment: Shareholders 
bfeetinrrs. (a) As soon 25 griicabk following the dade of &is A p m x n f  Progress ad T)&e 
shall prep= and file witti +&?e SEC the 4 Proxy Statement md Duke shdfli prepare and file yvid~ 
The SEC the F o ~  S-4, in WhlCh Jri xy Stateinent vAB 'oa incIuried. Tlie ~ o i i i t ~ s o q r  

t 2nd Fom 5-4 shall comply as to form in dl tmterid respects vd& &e appMcable 
s of the Securities Act and th'e Exchmage Act ad &e rides and regulirtions theremdzi., 

such r;frarts, to have the Fom S-4 deckred effbctive under the Secl~~.ities 
pacticabfc- a%r such filing md 
ihe Merger and other transactions caritempl&ed hereby. Piogess will use ?t rewiombk best 
eSorts to cause &e Joint Proxy I;t.&ernent to ba mai!ed to Progress's shereholdeq md D&e wiEl 
WB & reasorable best &orb ta cause the  .Ioi& Pro&? Pttement to Se mailed to D&te's 
shmboliders, h cme a8 pmzptlgr ES practicable after the Fofla S-4 is dcclaxd eiTectii.e undsr 
the Securities Act., Duke shall elsa bke eny ac;tion required to be taken by ii under my appii&& 
state or provincia! securities laws ia connection W$€I the issumce of Duka Common Sack in she 
hbrger and wch party shall €imGsh a31 infomtion concerning itself add ib skereholders as may 
be resombIy requested in connection wilt my such aciion. &ch p3siy wilt advise iSe o"$ers, 
promptIy aftw it receives notice thereof, of the t h e  ivhen the Form S-4 has became effective or 
any supplement or amendment bas be@ frcd, the issuancc of any stop order, &e sppeasion of the 
qualification of thhs Duke Cxlmrnon Stwk issuable in connection with the Merger for oFering or 
sale in my jurisdiction, or any raqGest by the SEC for ntnendment of the Joint Proxy S&ternent or 
the Form 5-4 or comments thereon and responses thereto or requests by the SEC 
information. If prior to the EEective T i e  any event occ;urs with rwpoct to Prom 
subsidiary oEProgress or' Duke, respectively, or azly change OGCUCS with respect 
supplied by or on behalf of Progress or Duke, respectively, for hclusion in the Joint Proxy 
Statement: or the Form 5-4 that, I n  eaoh case, is required to be described in &I amendment of, or a 
supplement to, the Joint Paaxy Statefient or the Form 5-4, Progress or Puke, as applicable, shall 
promptly notify the other of such event, and Progress or Duke, ELS applicable, shttll coo 
the other in the prompt filht-lg with the SEC of any necessary amendment or supplement 
Proxy Statement and the Fomi S-3 and, as requirad by law, In disseminating the information 
contained,in Such amendment or supplement to Progress's skiaxeholders @!id to Duke's 
sharehol6ers; provided that no amsndment or supplement b the Joint Proxy Statement or the Form 
S-4 shall be flied by either party, ad no meterial correspondence with &he SEC shall be made by 
either party, w&outproviding the other pmty a reasonzhle apportunji-): to review and comment 
thereon. 

kzcp the Porn S-4 effective tis long  IS 

(b) Prowass sha!I, as soan as reasonably pir;?ctipabb? folIowing ihe dzte af this 
Agemen$ duly call, give notice of, convene mci hold a meeting of hs sharzholders [the "Promess, 
Shmhafdexs MeeE;ngt) for the purpose of obtaining the Progress Skebolder Apprc~val Lqd my 
other rn@iers required wider appficd~fe law to be considered at thePnpss 
Wittout limiting &e gewdity ofhe  foregoing, Progress appes that ~ . ? e s  
femiaztcd pursuant to Seolion 7.01, its obligations pursuant ta fie first sentence afthis Section 
5,0L(b) shdl not be &eaed by (i) the eor'nmenwmenf, public proposd, public disclmure or 

I 

.-. 
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communication to Progress of wry Progress Tskwver iYropasal, (E) the wilhdrawd or mod&mtion 
ard of Diietrors of Progress of its appmvai or recommenrf~ti~pt to ~ r o p s s ' s  
ers of this; Agreement, the Merger a !he other tmcs~ctions canternplated he*by, or (iiis 

@E appgovel QZ reammendation 02 my Prqgress ShipE;rior -bposal. Notwirbknding my ofLbg 
wenis sei fur& in clauscs (i)x (ii) md (iii) of thc immedimfy prweding SWKWIC~, in tIsa e~~lena 
Pragress %Kih 3s obligdant; pursuent to fhis Section 5.0ifi) ami the Progess Shareholder 
Approval is not &&ed at &e Progss  SharehoIders Mectiqg, Duke shall not. thereafter Rave the 
right to terminate this Agreement pmsUaTi to Sections 7.OB(h)(E) BS a result &&e Bovd of 
Directors of Progress (or any committee there09 having, pursuani to Section 4,03@)(ii), 
withdrawn or modified, or proposed publicly TO withdraw or modify, the approval or 
reccrinmendztion by such Board of Directors of this Agreemerat or TIIE Merger; provided Duke shall 
retain all other rights io  terminate this Agreement sot forth in Section 7.01. 

(c) Duke shall, as soon as reasonably practicable following the date of this Agreement, 
duly call, give notice of, cclnvem and hold B mecth~g ofit$ shareholders (the ''Dukrj Shareholders 
Meting") for the ppqose af obtaining- the D&e Shareholder Approvat and my ofher matters 
rzquircd utider qpiicabl:: taw to be considered d the Dub% Sbzeholders Nearing. Withoui 
limit;ing.thr: generality ofthe foiegoing, Duke s g t e s  @at udess &Is Agmernznt- is terminated 
pucsuant t~ Sedan 7.01, its obEgations putsuani; to the first sentence ofthis Iiectiorr S,Oi(c) shall 
not be affected by (i} the commenceneI?t, public proposal, public disclosure ar communication t~ 
Duke of my Dekkts Takeover Proposd, (ii) Cno withdamI ormodification by the Board of 
Direciors ofD~$~e  of its zpproval or recomendatian to D W s  shmholders of the Duke Share 
i s swm and '1Ke Duke; Cbxxer Aiinendment, or (El) che approvd or &comnmendztioion af my Duke 
Superiar?ro_~os~l. Nomi&is;anhg my ofihhe eyents set forth in clauses Qi), (ii) and (iii) oftht 
i4mediatrAy precediog snzace, in the event Duke fulfills its cblfgarlons pursuant to this Section 
5.0 I (c> and 151e Ddce SHznhol&r Approval is noi obtziaed & the Duke Snwch&kis Mesting, 
Pscrgess shall not tlierea%r have h e  right to  temiaate this Agreement pursUsr?r io Swtjon 
7.0 l(g)(i) as a result offhe B o d  of Directors of Dale (or my committee there03 having, 
pursuant to Section 4.04(b)(ii), withdwwn or modified, or praposed publicly to withdraw or 
modi&, the approval or recommendation by such Board of Directors of this Agreement or the 
buke Merger; provided Progress shall retain all other rights to terminate this Agreement set forth 
in Section 7.0 I. 
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&E withiit two busifmss days befom the date ora W b i C h  &e Form 
OBE d&ed a &e w&b t ~ o  business days before the Closiing D 
fi?m and szab~mce reasocab!y sztisfactory to Progress md cmto 
cornfait letters delivered by independent pub1 ic acconntr,n'Ss in COTIE&~Q~ with registmiion 
ststements $hilar tb @a Fom S-4. 

s h d  become effective md 
addressed to Progas,  ira 
scope. and substance for 

Section 5.03 ,Letter? of Proe;~ess~s AccQu?i~n&. Pragress shdl use its r em~~b? : :  best 
effoirs to muse t~ be delivered ta Duke e;vo !ette,-s from Progess's independent acco-mmts, OF.# 
dated a dat:: wifhin two business days befom the d&r: OR which the Earin S-4 sball become 
effective aod one dakd a dtib within two business days before the Clsaing Date:, each addressed to 
Duke, in form and subslace reasorlabIy satisfaotory lo Duke and cusbrnaiy in scope and 
substance for comfort letters delivered by independent public accountants in connection with 
registration staternen& similar to the Farm S-4. 

SecSion 5,04 _Access to Inf~rmation: Effect oFRwiew, 

fa) ,Acmss, Subject tc the Confidentiaiity Agreemest, to the ezrierlt permitted by 
applicable law, each & P r o p s  md Ouke slmail, end shalI CWSB each of its respecthe subsidiaries 
kt, and, so Iongas consistent with its confidentielity obligations under its applicable ageemenis, 
shall use its respectha reasonable best effom ?D cause-J?ePro,g-ess Joint Ventures and Duke J o h  
Ventmes, m+jsc&~e2y, io, &ord a the other pi r r ;~  and pcy &e oBcers, emp!nyes, acwunmq&, 
cormst!, t n a d a l  @d%+wrs md other rqxesenktb/es of such other party ~ ~ ~ G i l a b k  access during 
t i o d  business hours duxiris the p&od prior 10 the E.Eectivr: T i e  to 41 their respective 
pmpertics, books, oontracts, com&ents, posr,r_r?el md records and, during SUG& pdod, to ?he 
extent pemitted by applicable lm8 sct? ofprogress a d  Duke shdi, and shell cause each of its 
rtqmtise subsidiaries, to, aiid, so long ;;?s com&tent -vi& its codidentiality and other o o ~ t ~ c t u a l  
obligations under its appliczble agreements, sha!I use its respecthue reasombk be& efforts to muse 
rhe Progress Joint Veniures and Duke Joint Ventures, respectively, to, (i) confer an a regular and 
frequent basis with orib or more representatives ofthe o$er p-& to disauss material operational 
aid regulatory matters and the general status of its ongoing operations, (6) advise the other party 
of any change or event that has had or could reasonably be expected ta have a material adverse 
effect on such parly, and (iii) furnish promptly all other information aoncerning its business, 
properties and personnel. in each C R S ~  as such oi!!er party may reasonably request; provided, 
however, that no actions shall be taken pursuant to this Sectiofi 5.04(a) that wauld create a risk of 
loss or waiver of the attamey/clier,t privilege, gfovided, fmthef, &atthe parties shall use their 
respective cormxercially resoneble efforts to d b w  for acmss aad discloslire of information in a 
rrimner reasonab-ry ecceptabla to the parties that does cat result in the loss or waivee of the 
atfoney-clisnt priviiege @vhicb eEorts sfaaf 1 include enttxhg hto mufxzlfiy zcceplabk joint 
defeme agemerits between: &e parties if doing SQ would reason;ibiy pm2 the d&iClosure of 
infot?rP&iiior, without vi&+&g applicsibb law or jeopardizing secch attomepA 
Notwizktading the fomgoins if 2 py-iy requests access to proprietaqt info 
rpsty, the disclosum ofwhich wauId have a materiel adverse eBect.on the otbtzrpw Xthe Closing 
were rrot to weu: C&ivhg effixt to &e requestbig p"ty's obligations under &tr: cor?fd~,nt%d!Ity 
A~TGBEIGR~), such irof~m&ion shall only be djscIosed to the extent reasonably a g e d  upon by the 
chieffhmcisl o%vxs (or their desigaees) of Progress and D&e. All hfhmtb~? exchanged 
pursuzt to &his Section S.O4(a> shdI be subject to the Confidentialiy Agreement, 
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(b) Eqect of Reviey, No review pursumt to this Section SO4 shaIl have aiiy ezect far 
the purpose ofdeterinining &e accuracy o€$.ny representation or wamanty given by any ofthe 
parties hereto to any of the other perties hereto. 

Section 5.05 Remlmry Marrcrs: ReRonable Best Efforts. 

('a) P~~ulato~7t~4mrovals. Each party hereto shall mope&wtr: and pmmpt!y prepare md 
E'!G all o e c e s q  docwx~nt~tioil, io &at a11 necessary qp!ic&ona, Qaiices, petitions a d  CEqg,, 
and skaIE use rezsonable best e€forts to teke or ca~se to be *taken all actions, and da or cause TO be 
dona ail things Ir. order to obteH aU approvals and adriorizations of all G.owemrr?ental P-uthorities, 
necessq or advisabl:: to c a m m a t e  crnd mzke effective, in the most expddilious mEmer 
reasonably practicable, the Merger arid the ocher transactions contemplated by this Agreement, 
including the Psogess Required Statutory Approvals and the Dcke Required Statutory Agprovals; 
we!, hoywer, that Pro,mss shiril have primary responsibility for the preparation wd filing of 
any releied application~, filigs or other materials with the FPSC! and t.haNCUC and PSCSC, 
prwided, %r4gr2 tbit Istrke SfarSlI -!ID:: primary responsibility fcr the prepmition md LSliing oieny 
related qspE~ations, Sliqs or other materials wQh the PUCO, the IUXC md &e KPSC, Progress 
&Fldl have &e right to &.ev aiid approve in edvmce el! ohimcteriza&xs ofthe information 
relating to P r spss :  on the one ha& end Duke shall have the righi to re 
advmce all ciiamtedzations of ~e iHlfomarion re!adng to Duke, on the 
&at appex in any application, notice, petition or filing made in connection with the Merger or the 
otlier transactions contemplated by this Agceoment. Progress and Duke a p e  that they will  
consult and cooperate with each ofhezwith respect to the obtaining of all such necesstu-y zpprnvals 
and authx%a~olas of Governmental Authorities. 

(b) Rwomb?ie E3.H EEart-, Shbject: to the t e r n  md w~.,dZtlons set forii in this 
AgrcemmL each ofthe p d e s  hereto shall wsa i t s  reesudzble best eEom (subject to, and h 
accordance W%I, applicable law) to take, or cause to be taken, pzomptly afl acdans, enc! to d5: or 
muse to be dgne, proaptly and to assist and cooperata with the orher pnrtks iil doingB at1 &gs 
necessary, proplsr or addtisable to consummate and mako e f f e ~ t k  tha Merger and the othei 
transactions csnternpIated by this Agreement, incIudhg (i) the ob;taining of all necessary Consents 
or waivers from third parties and GovenunentaI Authorities, {ii} the defending of any lawsuits or 
other regal proceedings, whether judicial or admhistmtjve, challenging this Agreemeat or ffie 
coslsumxnstk~n ofthe msacticns contenphted by this Agreement, a d  {Gi) the execution znd 
deiivery of my addltio~al ~ ~ e n t s  zecessaty to c~nsumn;?tr: the txansections cdntmpked by 
6 d s A g m ~ L  For offhis A,grmen?t, 'kwwmbdble efforts'' &a11 not bclude nor 
requiI.15 either party o sichiries to (A) sell, car agree to sell, ba!d or a p e  to l idd szp:parzw, OT 

disposition or Eigreement with respect theEio would, indfvidualIy or in the aggregate, reasonably 
be expected to have a material adverse effect on the expected benefits ofthe traiiSacrions 
contemplated by this Agreement io such party, or (B) canduct or agree to conduct its business in 
my pixticular mtinner if such condnct oi agreement \vi31 respect thereta would, Individually 04' jii 
the aggregate, teasonably be expected to have a materid ad<erse eENt on the expected benefits of 
the lmzqsaciiosls wmrenplarcd by this A p m e n c  i o  bwb peicy, or (C) ,%we ta my on?m, action or 
regrtrztcq condition of my reguIatory body, 'whether in m appro& proceedmg or &Bother 
I ~ I , ~ I ? T E ~ ~  proceeding, &at, if eEected, would cmse a material r&&m in the expected bcneib 
for such party's sIw~!1olders (for marnple, the pdrties expect heir eilstointrs u) parhigate in the 

aihcrwise dispose or e p e  to dispose oEany asset, in ezch cmie ifsuch sale, s z p r a i  'on or 
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benefits of the trmsaotions conternplated by this Agreement io amounts up ta but not exceeding fx) 
the benefits of jobt  system dispatch, a d  fuel savings 8s they materialize in fi~we hiel clause 
pmceedings and (r) rates hat ere Iowet ?hm they ~.&a~lvise would have been as net: 
swings mzteriallze in fi_.iiUr:: sate proceedings Tnitieted in the ordiwy c o w  of busL*sss) ( z ~ y  of 
the foregoing eEects, a “j3urde%orne E&#). 

(e) State Anti-Takeover SSamks. Wltliout Ihjting iha g&eraIity of Section S.OS@}, 
Progress and Duke shell (i} 4&!e ai1 action necessary to ensure that no state; mti-takeover statura or 
similar sfx~tute or regulation is or becomes applicable to the Merger, this Agteemont QT aqy of the 
ot4eti trEisactions contempkd bj, this bgreernent a d  (ii) if any sbte a??~-~kectvsr stafxte or 
s~mmilu &tt&e or regdation becomes nppiicable to the Merger, this: Agrement: OF my other 
&atisaction contemplated by &is Ajgcecmni -&e all action ntcsssai to ensm that tha Q&ger 
and the otkx tramscdons contemplated by &is Ageetmnt may be coxxmmm&d as prnmpfiy s 
reasonably pmctbhk an &e terns contamplafeed by &s A g ~ m a i t  end athemis:: to minimbe 
the eEict of snch stah& or mgulation on the Margtr and the o h r  transactions contemplated by 
this Agreement. 

Section 5.06 stock 0orions: Restricted Stock a d  Eq&v Awids: Stock P f m .  fa) Ar 
the EEcctive Time, each Prugess Emplloyee Stock Optiora, %v%&&ervested or mvested, shall be 
canvoh-ted rrrfo i?n o#ku to q u i r e ,  on the same tLerms and cond%@ns as wew qiFEmble under 
snch Progress Empkoyee Siick Option, induding scstirq, a nrlmber of shwes c f k k  Cnmmoil 
Stock equd t o  th:: number of s b ~ s  ofPtogresss Common Stack subject to such Progress 
Employee Stock Option immedkiteljr bqfbre the- Effective Time multiplied by the Exchange Ratio 
(rounded dawn to thr: nearest whole share) at a price p a  sharo of Duke Common Stooclg eq+I to the 
price per share under such Progress Employee Stock Option divid2:d by the Excharige Ratio 
(rounded up TO the near& cent) (wcb, as so djerskd, a ‘Tmgress Adiusted htion’’)); 

(i) rit the Effective T h e ,  each award ofrc:striciid shares ofPagims Common 
Stock (“i)rol.ress Re$rictedSiocg‘) shall be cxsnverted kit0 an auiard ofa number oftestricted 
s i m s  of D’&.e Cornmob Stock equal Po &e number ofrestricted shares o f  Progress Cornion. 
Stack mdtiplied by the Exchmga Ratio, on the same t e r n  and Fonditions as were appIimble to 
such award of restricted shares af Progress C b m o n  Stock, including vesting C’Prorrress: Adiusted 
pestricted Stack,”); 

(ii> st &e Effective Time, each Progress Restricted Stoak UHiit shall be 
~oavei“ecl htr, FXI award o f a n ~ i b q  ofresrricted fa& d& aED&e CQ~TI~EQZ Stock quai to th0 
n-aber  ofrasbkt.d stockrririts oflkrogress Common Stock multipiiedby the Edw~si: &;io, on 
the 6 m e  terns 8nc! condXom as -were appliceble to such award of restricted stock Units of 
Progress Cornmon Stock, hduding vesting ( “ m e s s  Adjusted Restricted Stock Uqits”); 

(iii} 2t the EEecdve Time, each Progress Perfarmance Sizixe shall be a s s ~ ~ ~ ~ e d  
md coavmed an award af a nrmr’ow ofperfoimance shares of nuke C ~ m a n  Siock yd to 
the nlrmhr of pe;Eom,mce shsres affici+pss Cormora Stock multiplied by the Exchange W i o ,  
on the. Sam:: terms md cmditims as P:CIE appiiabh to such award ofpctfomm~e s h e s  of 
Progress Common St~ck, including vesting, an6 tha pm”omance r n e a . ~ ~ r n e ~ t  gerjod fur sich 
perfonname shares shall remain open (such that no payments shall be made under the terms of 
such performance shares solely as e result of or In oonnection with tho Mergor) and the 



Compensatfcjn Committee ofiie Board ofDirectors of Duks shaII adjust the F e r f o m c e  
meswas otrmch perfomam shares %s soon 85 prask&ie aAer &e. Egective Time m it 
determims is qgrupriate md equitable to reflice: the perfbmance oEPmgms during &e- 
perfommce measurement period pdor to the Effective Time, the tmsactiors conternpl&d by 
this Agreement and the pcrformance rneasues under awards maae to similarly simetcd @,&e 
employees for the sama or comparable performance cycle (the “Promms Adiusted Berfohmce - Shms”); 

(iv) d i  outslanding Other Progresg Equity Amcis, whesher vested or rsnvestsd, 
2s a€ immediatdy prior ti, &e BEectiw Time shall be convened h a  an eipity 07 equity-based 
zw&d in resgecf of a number ~ a f s h s  of Duke Common Sock qml to the number of shams of 
Ptcgms Common Stock represented by suoh award multipiid by &e Exchenge Ratio, on the 
smf: terms ami G O I X ~ ~ ~ ~ Q ~ S  as WEFC a p ~ ~ ~ b i e  to such Progress qu%y or e@@-bssed awmd, 
inciradiag .r.estiig C‘Othea Pamess A c i ! ~ s d  E a u h  ;?L\?larW’>; and 

(v) prior to rhe E3ctive Time, rhe Board of Directas of PIogress [or, if 
approprkte, any committee administering the Progress Employee StockT)ption Plms) shall adopt 
such resolutions or tdke such other actions as may be required to effect the foregoing and to ensure 
that ~ ! ! e  conversion pursumt to Section 2.01(b) of the Progress Common Stock held by any 
director or officer oFFrogress and the conversion pursuant to this Secnan 5,06(a) into Progress 
Adjusted Options of Pmgress EbpI~ye:: Stock Options, Pxogr~ss Adj d Restricted Stock of 
Progress Rmr-ricid Stock, Progress Adjusrd Restricted Stack Units of Pmgress Restrictad Stock 
Units, Progress Adjusted Perfommce Sira-as of Progress Perfonname Shares and Other Progress 
Adjusted Equity Awards of Q&er Frowss €quify Awards be6d by avj &rcbr or o%cer of 
F m p s  ~3~ be eligible for exmp’hior? under Rule X6b-3(e) under &e Excbmge Act. 

(51 Prior to &e EFectiw Time, tha B o z i  O ~ D ~ R C ~ O E S  of PXrki: s h d  adapt such 
resal&ons or ttike a c h  other ections afi may be required to ensure to the rxeaximm extsit 
permitted by law that the conversiag pwmmt to Seoh’on 2,0I(@ ofthe Pmgr0ss Common Stock 
held by any director Qr officar of Progress and the conversionpursuantto Bectim 5.06(a) will be 
eligible for exemption under Rule 1&.3(a-) under the Exchange Act. Bioz to the Effectiye Time, 
Progress shall deliver to the holders of Progress Adjustad Options, ’Progress Adjurtd Restricted 
Stock, Progress Adjmled Restricted Stack Units, Progress Adjusted P e d m c s  Shams and 
Other Frograss Adjctjted Q u i t y  Awards appropriate notices setting forth such holders’ rights 
pursuant to the rapective glaos and &is Agreemcol: (collectively, the “Sto;ok.PPms”), 

(E) At the E.E“ective T i e :  by virtue of t!!c Msrger, &e Stock P h s  shdl  be miwmd by 
Duke, wirh the resulr &at all obligations of P r o p s  u d e r  the Stock PIans, hcludhg ~kLh respect 
to avmds outsaanding aftbe Effeciir;c Time undar each SiockPh, sbdl be obligath? ofmkil 
following ihe Effkctive T h e ,  Prior to the Effective Time, Duke shall trike all necessq actions for 
the assumption of the StockPfans, iacluding the reservation, issp1srtlce snd listing OfD5ke 
Common Stock in a number at least equal to the number of sham of Duke Conimon Stock that 
will be subject to Progress Adjusted Opdons, Progress Adjusted Restricted Stock Units, Progress 
Adjusted Performance, Shares and Other Progress Adjusted Equity Awards, As promptly as 
practicable following the Effmtive Time, Duke or its subsidierIes shall prepare apd fila with $he 
SEC a regisation statement QII Form S-8 (or mother appropriate fom) registering a number of 
shares oFDuke Comqon Sfock detemiced in accordance with the preceding senlence. SEch 



registration statement shall be kept effective (and the current status of the prospectus or 
prospectuses required thoreby shall be maintained) at least for so long as Progress Adjusted 
Options, Progress Adjusted Restricted Stock Units, Progress Adjusted Performance Shares and 
Other Progress Adjusted Equity Awards remain outstanding. 

EmployeeBeneElt Plans arid ~IYC Progress Employee Benefit Plans in effect as of the date ofthjs 
Agreemefit mnd at the Effective Time shall remain in effect with respect to employees and former 
empfoyees of Dike or Progress and their subsidiaries (the ‘Wewco Erylqveas”), respectively, 
covsred by suoh Plans at the Effective Time, wtil such tima as D&e and Progress togetber shall 
otherwise determine, mbject to applicable laws and the terns of such p i a .  Prior to t he  Effective 
Time, Duke and Progress shall cooperate in reviewing, evaluating and analyzing Dulce Employee 
Benefit Plam End PrOgess Employee Benefit Plans with a view towards maintaining approplate 
Plans forNewco Employees. 

Section 5.07 @mlovee Matters. (a) From and after the Effectise The ,  the Duke 

(b) With respect to any Plans in which any Newco Employees who are employees of 
Duke or Progress (or their subsidiaries) prior to the Effective Time first become eiigible to 
participate on or after the Effective Time, and in which suchNewco Employees did not parhipate 
prior to the Effective Time (the ‘Wew Plans’’), D d h  shall, or shall cause i ts subsidiaries to, use 
reasonable besl effarts, subject to applicabfe I E W ,  to: (i) waive all pre-existing conditionsr 
excltisions m d  wsiriag periods with respect to participation and coverage requirements applticable 
to the Newco Emp!oyees and their eligible dependents under any Naw Plans in which such 
employees may be eligible to participate after the Effective Time, except to the extent such 

g condihns, exclusions or waiting periods would cpply under the anaIogous Duke 
Em Benefit Plan or Progrcss Employee Benefit Plan, as the case mey be; (ii) provide each 
Newco Employee and their eligible dependents with credit for any co -paymenis and deductibles 
paid prior lo the Effective Time under a Duke Employee Benefit Plan or Progress Employee 

e same extent that such credit was given under the andogous Dkke Employee 
gress Employee Benefit Plan, as applicable, prior to the Effective Time) i~ 

satisfying any zpplicable deductible or out-of-pocket requiremeEU under any New Plans in which 
such employees may be eligible to participate after the Effective T h e ;  and (iii) recognke all 
service of the Newco Em 
purposes (including, far 
and, except wit! respect to defjned benefit pension plans, bme 
which such employees may be eligible to participate after the EEective Time, includiing any 
severance plan, to the extent such service is taken into account ualder the applicable New Plan; 
provided thi?t the foregoing shall not apply Lo the extent it wodd result in dupIicat’on of benefits, 

es with Progress and D ~ k e ,  and their respective affiliates, for all 
es o€eligibility io pdcipate, VBS g credit, entitlement to benefits, 

crud) in any New Plm 31 

(c> Prior to the Effective Time, Duke and Progress shall cooperate to estclblish 
cormion retention, relocation and severance policies or plans that apply to Newco Employees on 
and after the Effective Time; provided, however, rhat for the period beginning on the Closing bate 
and ending on the second anniversary of the Closing Date (the “Contiriuation Period”), each 
Newcg Employee who was an employee of Progress immediately prior to the Effective Time 
whose employment is terminaed during the Contiiiuation Periad shall be eligible to receive 
severance benefits in amounts and on terms and conditioas no less favorable than those grovidtsd to 
employees of Progress pwsuant to pians or policies in effect immediately prior to the Effective 
Time, including, without limitation, the Prograss CIC Plan (as dcfined in Section 5,07(dj), 
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(d) Duke acknou/ledges and agrees that (i) it will assume, as of &e Effective Time, all 
obligations under the Progress Energy, Inc. Management Change-in-Control Planj as amended and 
restated effedve January 1,2008 but after giving efYect to the amendment of the definition of 
“Good Reason” set forth in Section 4.01 (dJ(iii) of the Progress Disclosure Letter (the “Progress 
-- CIC Plan”) and (E) a termination ofemployment lfrom Duke and its affiliates shall be the same as a 
ternination of emgloyment from Progress and Pi affiliates for all purposes under the Progress CIC 
Plan. 

(e) Prior to tbe Effective Time, Progress shall (i) amend the defrrlition of Committee 
set forth in Section 2.9 ofthe Progress CIC Plan by deleting the last sentence of such definition in 
its entirety and (ii) either amend the Progress CIC Plan or prescribe terms in the applicabIe award 
agreDment to proqide that, except 8s set forth in Seclion 4.01 (d)(iii) of Ihe Progress Disclosure 
Letter, for all equity awards granted under the Progress Employee S twk Option Plans to 
partickants h the Progress CIC Plan after the date hereof, the definition of ‘‘good reason” or 
similar concept of constructive termination relating to such avlrards skiall be as defined in Section 
4,Ol(d)(iii) of the Progress Disclosure Letter, Progess dso  acknowIedges and agrees thzt {A) 
neither Progress nor any of its subsidiaries will take any actionsto fund any grantor trust or similar 
vehicle that if, currently maintains, or may maintain at any t h e  following the date hereof, in 
connection with the trangactions contemplated by this Agreemnt and (5) prioc to the ERectiye 
Time, Progress will take all actions necessary to amend (x) any grantor trust maintained by 
Progress to eliminate any requirement to fund any such grantor trust in connection with the 
transactions contempl81ed by this Agreement and cy) any Progress Employee Benefit Plan 
requiring the establishmeilt or fimding of a &rank.~r trust to eliminate such requirement. 

obligations under the &ended and Restated Supplementbl Senior Bxecutive Retkement9laa of 
Progress Energy, Inc. (the ‘[$E‘J&’); provided that nothing herein shall prohibit Progress or its 
afiliates or their respective successors and assigns fkom modifyin ending oi- tcmhzting the 
provisions ofthe SERF in my manner in zccordwce with its term applicable law; provided, 
firthcr that no modification, amendment or termination shall adversely affect a part 
accrued benefit or the riglit to payment thereof under the provisions of the SERP tis 
irnrnediirtely such amendmeht, modifloation or tarmination, Without limitin$ ihk 
genercllity of going, following tlie Effective T h e ,  in the event that the SERP iF; amefided in 
a manner that would oiherwise reduce a participant’s right to i?c re benefits jnder the 
SERP, Duke shdl provide such participant with the opportuai additional benefits under 
the SERP (or aother  compensation or benefit arrangement) equal to no less than the incrementas 
amount that the participant would iiave’eamed under the SERP {i.% due to the accrual of 
additional years of Service (as defined in the SERP)) in the absencebf such zrmdment, except 
that such incremental amount shall be calculated aqier treating the part?cipant’s Final Average 
Salary (as defined in the SERP) as if it was solely based on compensation earned by the partlcipwt 
prior to the Effective Time, as increased after theEffective Time by cost df l h h g  
adjustments, Progress shall amend the SERP as Soon as practicable aaer the date hsfeofto provide 
that no individual may become a participant in the SERP fallowing ‘the date of this Agreement. 

Incentive Compensation Plan shall be assumed and the performance period for each such award 
shall romain open (such that: no paynents shall be iniide urtder the ternis ofthe PLogresd 

- (f) Duke acknowledges and agrees that it shall assume, as of ’the Effective Time, all 

(g) At the Effective Time, outstanding awards under the Progess Management 
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Management Incentive Compensation Plian solely as a result of or in connection with the Merger) 
at a levo1 and providing an annual incentive compensation oppodnity that is not less than the level 
and annual incentive compensation opportunity uider the existing Progress Management 
Incentive Compensation ?Ian md the applicable perfomance criteria and vesting requirements for 
each such award shall be adjusted by the Compensation Committee of the Board of Directors of 
Duke as it determines is appropriate and equitable to reflect the performance of Progress &rhg the 
parformance period prior to the Effective 
and the performance measutes under a employees as Soon as 
practicable following t\s Effective Time. 

Without limlting the generaliry of Section 8.06, the provisions ofthis ,Section 5.07 
are solely for the benkfit of the parlies to this Apeement, and no currant or fomer director, officer, 
employee of independent contrector or any other person shaljl be a third-party beneficiary af this 
Agreement, and nothing herein shall be consfrued as an amendment to any Progress b p l o y e e  
Benefit Pian, Duke Employee Benefit Plan or other compensatior! or benefit plan or arrangement 
for any purpose. 

e to similarly situated 

01) 

Section 5.08 Indemnification. Excuhation and Insurwce. (a) Ezch of Duke, Merger 
Sub md Progress agrees that, to the fidlest exknt permitted mder applkabIe law, all rights to 
indemnification, advmcerneht and exculpation from liabilities for acts or omissions occurting at or 
prior to the Effective Time now existing in favor ofthe curreat or former directors, officers and 
employees abd the fiduciaries currently indemnified tmder benefrt plms of Progress and its 
subsidiaries, as provided in theit respective certificate or articles of incorporation, by-laws (or 
comparable orgarlizational documents) or other agreements providing indenmificaiion, 
advancement or exculpation shall survive the Merger and shall, continue in Put1 force and effect in 
accordance with their terns, and no smh provision in any certificate or articles of incorporation, 
by-laws (or comparable organizational document) or other agreement shall be amended, rnodAed 
or repbaled in any manner that would adversely affect the rights or protections thereunder to ar?y 
such individual with respect to acts or omissions occurring at or prior to the Effeotive Time. In 
eddition, &om and after the Effective T h e ,  all directors, oEficers and employees and all fiduciaries 
currently hdemnified under benefit plans of Progress or its subsidiaries who become directors, 
officers, employees or fiduciaries under beaefii; plans of Duke will be entitled to the indemnity, 
advancemefit and exculpation tigh& md ptotections afforded to dirwlors, officers and employees 
or fiduciaries under benefit plans of Duke. From md qfter the Effective Time, Duke shaLl cause 
the Surviving Corporation and its subsidiaries to honor and perform, in accordance with their 
respective terms, each ofthe covenants contained in this Section 5.08 without limit as to time. 

(b) For six years after the Effective Time, Duke shaU maintain in effect the directors’ 
and officers’ liability (and fiduciary) insurance policies currently maintained by Progress covering 
acts or omissions occurring on or prior to theJ3ffectiva Time with respectto those persons who are 
currently covered by Progress’s respectiye directors’ and officers’ liability (md fiduciary) 

ies on terms with respect to such coverage and in amounts n 
the relevant policy in effect on the date of‘this AgreemealL; 

m u a l  cost thereof shall not exceed 300% of thc annual cost of such policies as of the date hereof. 
Ifsuch no less favorable hnrance coverage cannot be maintained for such cost, Duke shall 
main& the most advaptageous policies of directors’ End officers’ hsurnnce othe-mise obtainable 
for such cost, Prior to the Effective Tim, Progress may purchase a six-year “tail” prepaid polic;ll 
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011 Terns a d  mnditicm EO ittss ~ Y ~ R ~ F ~ ~ W U S  IO the Fsgxess Indemaed P-artk, or uly od~hec 
person endrled todx benefit of Sections 5.018(a) and @jb iis a?plicable, than the cxisdng directors’ 
and aBcers’ H&ility (atad fiduclaq) hsumce mzbtaked by P I U ~ ~ S S ,  cove~%~g without 
limitation the rrmsactions contemplated hcroby; Rrqvided that the aggregate cost thereof shall nqT 
exceed 600% of the annual cost of the directors’ and b%cms’ liability (and fiduciary) insurance 
naintahed by Progress 8s of the date hereof. If swch “tail” prepaid policy has been obtained by 
Pmgess prior to the Eff’ective Time, Et shall satisfy $he obligations set forth 1x1 the first wo 
sentences of his p m p p h  @) md D d k  shall, a i l s  the EfFzctive Time, maisl;ain such policy ia 
Ml fom e.& eEect, for its fill term, acd con“;lnu::?o honor its obligations thereundsr. 

(c) From md after &e Effective Time, Dckc will cause the Surruivhg Cforgora-rion to 
indemify mind hold hmless s&h present director and o%ceraff?rogms or any of its subsfdimies 
@ ~ E ; G B  case;: for acts or fi41ures to act h such txapaciryj, detedaed 2s &&e date h m &  ad. my 
pema who blecornes such E dixzl;toT or o%icer between iha data heseoferi;;f die EZacicivl; T i e  
(ool‘iecdvely, the ‘l?roEi-ess Indem?nified Part&$‘)), EgainSt E q  C Q ~  ar expenses (inchdlng 
reasonable attorneys’ f&s, costs and expensss))l judgrmits, $nes, losses, clsiimS, damages G i  

liabilities incurred in connection with any clriirn, action, suit, proceeding or investigation, whether 
civil, orininal, administrative or invesrigativo, arising out oPmatters existing or ocourring at or 
prior to the Effective Time, whether asst;rted or claimed prior to, at ar after the Effective Time 
(including m y  matters arising irl comeotion with the transitctioiis contemplated by this 
Agreement), to the kllest emnt  pemiitkd by applicable law (md Duke will cause Lbe Sun+h~~g 
Corporatiail ta also adumcei expenses (including r\easonabj/a attorneys' fees, CUSW end ewilses) as 
imwed to &e hllest extem permitted uoder applicable law; pmrickd &at i€required by 
~pplkiblbla iaw &e pemn to W ~ Q D  eqeznses s-re ~ t i ~ ~ a n c e d  pzcwides FST mdertaking Po rqzy sue5 

tkatelg dete&ed i.5 
t h ~ t  my deremb&km ES tb wh&iei z P ~ O ~ S S  f n & T d e d  Pam is ES?&X~.~O 

r advancement of exptnsw hereunder p y m t t o  applic-3bI~ law sha!l be ma& 
m e 1  jaintly selected by ;the Surviving Corporation 2nd such Progress 

ch person is not miitkd to indeiaiification); a i d  

Indemified Pmy. 

(d) The obligations of Duke and the Surviving Corporation under this Section 5,03 
ted or modified by such parties in a manner so a$ to adversely aEwt any 

ed Party, or any other perstin entitled to the benefit of Sec6ons 5.08(~?j and @), 
o whom this Sedion 5.08 applies wjthout rhe consent os” the tiffected Progress 

IndenmiEd Party, OF snch other person, 8s @m case may be. IEDuke, the Survivicg Corporation or 
any of&& mspective su~cessors or sssigns (9 shall consolidate with or merp,e into a ~ y  ether 
corpomtion or enfi.ty md sE;nll mot be ths coiztixxig w s w h h @  c o q o r a ~ s n  or e d t y  of such 
consalldation or merger QI Qi) $ball trazx&e: all or subsimtWy 811 of ils properties zIld assets io 
2ny in&\4&,s& corporztion or other es?tity, thi;n, md b tach such GEC, proper pm6sions s h d  be 
m d e  so that the successuts md assigns of Duke or tLLe Srwiving Corporaation, as tbc casemay be, 
shall a s s m e  611 of b e  otaligatio~s ofDuke, or the S ~ ~ i v $ g  Coxpuistion, BS the OW may be, set 
forth in this Section 5.08. 

The provisions of Section 5.08 are (ij intended to be for the benefit of, End wfll be 
enforceable by, each indemnified pmy, his or her hcirs and his OF her representatives and (ij) L? 
addition to, and not in subsotutioilfor: any other rights to indemnification, advancement, 
excutpation or contribution &et any s u ~ h  persoxi mny have by contract or otherwise. 

(e) 



Section 5.09 _Fees and,Expenses. (a) Except as provided in this Section 5.09, a!l fees and 
expenses incured in connection with the Merger, this Agreement and the transactions 
contemplated by this Agreement shall be paid by the pa@ incurring such fees or expenses, 
wheLher or not the Merger is consummated, except that each of Progress and Duke shall each bear 
and pay one-half of the cos& and expenses incurred in connection with (1) the filing, printing and 
mailing o f  the Form S-4 and the Joint Proxy Statement (including SEC filing fees), (2) ~e fi~klgs 
oftbe premerger notification and report forms under the HSR Act (including filing fees) and (3) 
the preparation md filing of all applications, filings or other.materials with the PPSC, PTJCO, the 
NCUC, the NRC, the KPSC and the PSCSC. The Surviving C O ~ ~ O F ~ X ~ O ~  shall file any return with 
respect to, md shail pay, any state or local taxes (kchdjng penalties or interest with respect 
thereto), if my, that are attributable to (i) the transfer ofthe beneficial ownership of Frogress’s real 
property and (ii) the transfer of Pr~grasd Common Stock pursusnt to &is Agreement as a result of 
the Merger. Progiess and Duke shall cooperate with respect to the filing of such returns, including 
supplying any information that is reasonably .necessary to complete such returns. 

Termination Fee”) minus any hnounts as may have been previously paid by Progross pursuant to 
Section S.O9(d), payable by wire .transfer of sarne day fimds, in the event thai: 

(b) Progress shall immediately pay Duke a fee equal to $400 millinn (the ‘ y m  

(i) following the ProgreSs Shcitcholder Approval, ( x )  a Progfess Takeovar 
Proposal shall have been made known tn Progress or my  p 
intention (whether or not conditional) to make R Progress 
Agreement is terminated by Progress pursuant to Section 7.01(b)(i) and (z) within siq rnorlths of 
such termination Progress or my of its subsidiaries enters into aoy Progress Acquibition 
Agreement or consummates any Progress T8keover Proposal, in either case with tho person (or an 
affiliate of such person) that made the Progress Takeover Pioposal referrcd to in clause (x), OF 

prior to or durlng the Progress Shareholders Meeting (or any subsequent 

shall have publicly -aounced an 
ver Fraposal, (y) theiezfier this 

(ii) 
meeting of Progress shareholders at which it i s  proposed that the Merger be approved), (x) a 
Progress Takeover Proposal shall have been publicly disciosed or any person shall have puhIIcly 
annowced au intention (whether or not conditional) to make a Progress Takeover Proposal, &) 
tliereafter this Agreement is terminated r frQ@QsS or Duke pursuant to Section 7,01 
and (2) wihh 12 months of such te rogress or any of its subsi 
Progress Acquisition Agreemeat or consurnmetes any Progress Takeove 
with the person (or an affiliate of such persorl) that nade the Progress Takeover Proposal referred 
to ia ciause (x}, or 

(Ti) 

(iv) 

this Agreement is terminated by Progress pursuant to Section 7-01 (d), or 

this Agreement is terminated by Duke pursuant to Section 7.01(h)(i) , 
uroulded, however, that if this Agreement is terminated by Q-&e pursuant to Section 7.0I(h)(i) as 
3 result of the Board of Directors of Progress (or any rammittee thereof) having withdrawn or 
modified, or proposed pubiicly to withdraw or modi@, the approvaI or recommendation by such 
Board of Directors of this Agreement or the Merger primarily due to zdverse conditions, events or 
actions of or relating to Duke, the Progress Termitvatlon Fee shall not be payable to Dike, or 

(17) 
this Agrcement is terminated by Duke purs~lant to 7.Ol(h)(iii)- 

-.; 
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(e) Duke shall immediately pay Pkogtess a fee eqml lo 5675 roillion (the “m 
Tem$nztitian. Fe$”) airrus any amoaiats as may bave been prevbusly paid by Duke pmrsumt ‘0 
Sedan 5,09(e), peyzbble by wire tmnsfer o f s m e  day funds, ita the eiient that: 

(1) following rhe Duke Sharaholder Approval, ( x )  a Duke Tzkeover Proposal 
shall have been mndc lcnown to Duke or my person sfiaIl hem publicly aunounced an intention 
(vhether or not conditional) to make a Duke TskeQver PropvsaI, (y) theresfter this Agreement is 
tembsrted by D a b  pursuant- io Section 7,01.(b)(i}# and (z) within six months o f  such termhation 
Duke or my of its suEGd!&es eaten into m y  Duke Acquhition Agreement or c o i ~ s w t e s  my 
Duke Tzkeover Proposal, in eitber m e  wit% *e perso~ (or an sffilSah3 of such person) that mzde 
the Duke Takeover Pmposal refmed to in c!ause (x): or 

(E) prior to or during IJX Duke Shareholders Weeting (or any subsequent 
meeting a f f ) ~ ? ?  sbzrhoiders ai which it is proposed ;hzt &e D&;e Share !ssmice or D&e 
Chmm h.endmeDt L72 approved); fa a Duke Takeover Pmposd shdl heve been pdilicly 
discio*d or any parSon shall haw! p b k @  aiI~Iaunced en kiteation (%he&= cmot conditionid) to 
rna!!e a D&r: Takeover Proposal, (r> thtxeaikr i!ks Aljrecmmt is t m i n a k ~ d  by ciflm Pmgress CIT 
Duke pursumtto Section 7.Q1@)(ii), md (z) witkin 12 weontb ofsmb knnina%ian f)&e QL‘ any of 
its subsidiaries eaters knta any Ueke Acquisition A,mament or conm.immzta ul-y M e  Takeev=r 
Pmposal, in eihhar c3se with the person (or an ofEliate of such person) that made the DEke 

Proposal refenwl to in clause (x), or 

(iii) 

(iv) 

this Agieomeot is terninotfsd by Duke pursuant to Section 7.01 (0, or 

this Agreement is terminated by Progress pursuaqt to Section T,OI(g}(i) , 
provided, however, that jf this Agreement is termjnatec! by Progress pureuant lo Section 7.@l(g)(i) 
as a resulr ofthe Eoard of Director$ of Duke (or any committee thereof) having wit!--ihin or 
modlfied, or proposed publicly ta wlthdrw or modify, the approval or rtmmrnenda&m by such 
Boaxi of Diremrs of the Duke Share Issua~ce or Duke Charter Amendment primarily due to 
zid~erse conditieas, wznis er actions of or relating to Progress, thelhiktt Ternhation Fee shd1 no: 
be payyebk to Aogress, 

Qv) tois ~ g c e a e a r  is tem,.insaed by P n g ~ s s  prsrsyant i o  ‘?,O?(g#iii). 

For &e palrposes ofSeciim S.E4Cc)f~ and 
‘‘D~uke Takeover Projmsal’’ shali k-t~ the mmZ to such t e r n  in Section -2,W (except 
rhat the rderences to ‘50%” in the dthirritw of‘  yer?rop-&’’ in Ssdon $.O4i(a) shall 
be de:eme;l. to be retbmces to 6*500/d’) and thc Duke Terx&donFee shell be i m ~ d i ~ f e l y  papble 
upon the Ersr to occw of Duke esterkg into such Duke Aecp%hkX& Ageeement or c o n s m t b g  
such Dtke ‘€‘&over Proposal, 

&e m m  ‘3.3ui.i.e ~cqtdsitioiz A-mcment.” znd 
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concur with, any press release or ohtier public statements with respect io ihe transactions 
contemplated by this Agreement, including the Merger, and shall not issue any such press reJease 
OF make “y such public statement prior to such consultation, except as any party, after 
consultation with counsel, determinos is required by applicable taw or applicable rule or regulation 
of the MYSE. 

Section 5.1 1 AffiIia!es. As soon as practicable after the date of this Agreement, Progress 
shall deliver to Duke, and Duke sliaI1 deliver to Progress, a letter identifying a11 persons who are, at 
the time this Agreement is submitted for adoption by the respective shamholders ofnuke and 
Progress, “afGliates” of Progress OF Duke7 as the case may be, for purposes ofRuXe I45 underthe 
Securities Act. 

Section 5.12 NYSE Listing. Duke shall use its reasonable best eEorts to cause the share9 
of Duke Common Si& is le to Progress’s shareholders as contemplated by this Agreement to 
be approved for listing on the WSE, subject to official notice ofissuance, as promptly 8s 
praciicable after the date of this Agreement, 2nd in any event prior to the Closing Date. 

Section 5.13 . Ehch of Progress and D&e shall give the other the 
the defense of any sharehalder litigation against reasonable opportuni 

Progress or Duke, as appIicabIe, Or any o f  their respective directors or officers relating to the 
transactions contemplated by this Agreement. 

Section 5.14 Tax-Fiee Reorganjzation Treatment, The parties to this Agreement intend 
that the Merger will qualify as a reorganizetion under Section 368{a) of the Code, and each shall 
not, and shall not pennit any of their respective subsidiaries to, take any action, or fail to take my 
action, that would reasonably be expected to jeopadke the qualification ofthe Merger as a 
reorganization under Section 368(a) ofthe Code. 

During the period 
ss nor Duke shall 

terminate, amend, modify or waiva any provision of any confidentiality or standstill agreement to 
which it or m y  of itt re ive subsidiaries is &party except (i} as reqdred by applicable law, 
(ii) during the Progress icable Period in the case 
Period in the case of Duke, neither party shall enforc 
obligations in effect 09 the date ofthis Agreement in 
from requesting permission to submit a Progress Tak 
4.03 or a Duke Takeover Proposal in accordance with Section 4.04, as applicable or (iii) if the 
Board of Directors of the appBcrible party determines in good fdfh that failure to do so could 
reasonrrbly be expected to result in a breach of its fiduciary obligations under applicabIe law. 
Except wsprovided in the first sentence ofthis Section 5.15, Progress or Duke, as the MSB may be, 

rce any confidentiality or standsti11 agreement to which it or any of its respective 
es is a party, including by seeking injunctions to prevent any breaches of such 

agreement$ and to enforce specifically the ternis and provisions thereof, to the fbllest extont 
permitfed under applicable law. 
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CdI@NIZLTIfbKs” PlZECEDrn 

C o n a o n s  fE1 Each Parts’s ObIilrztjon to Effect -&e Mereg. The respective 
obliganon af each party t i  effect tho Mcrgcr is suibj&t to the satisfaction or waiver by Progress and 
Duke on or prior to the Closing Date afthe following conditions: 

Section 6.0 1 

(a) SE;Lre&o 

(bj N~niunc$x~s  or Rmfrailts, No (i) temporary restraining order orgraliminary ar 
pemzanent injunction or other order by my federd or Stale court of competent juiisdiction 
prevenring w n s w a t i o n  of the Merger or Qi) applicable f e d 4  or state lew pri3EbIting 
c o n s i ~ ~ o n  of the Merger (collectively, ‘Resttnis”) shaU be in effE;ct. 

Fom $3. n e  Form S-4 shall h2ve become eEmtiw under &e Secur$im Act and 
shall not be the subject of any stop order or proceedings seekitng ti stop oidcr md nc proceedings 
for that pWpose shall have been initiated or owrtiy threatened by the SEC. 

(e> 

(d> WSE List&g. The shares ofDuke Common Stock issiiable 10 Progress’s 
shai&oIders a~ coniempked by -&s Agreeinen1 shall have beear q q ~ ~ e r !  f9i Jistirag on the hYSE, 
subject to aficial notice of issmce. 

(e) Chsrtor Amendment, The Duke C W e r  PLinendment shall kave become effective. 

S~ction 6.02 Conditions to Obl idons  of Roeress. The obgigation o€Progms to effect 
the li?erger is f i h e r  subject t~ satisFactior( or \ni$~er d & c  fb~lowhg conditkos: 

(4 . Thz representstiixis mid wamntim dD.& set 
forth herein shall 0;: true aid bath when made and at ard as oft&fie Closing Date,, as ifmade 
at and as oFsuch time (except the extent expressly made as of an earlier date, iil which case as of 
such dato), except where thc failure ofsuch representations and warrwths tQ be so true and c ~ m c t  
(withour giving effect ta my lia?,itatian ~ 4 s  to ‘‘mierklity~’ or “ r n e k d  a&ersa effect” sei forth 
thereiiQ does not have, and could not re~~onably  be expected tci haw, hdi4dudly ~t h 
aggregafG a matmid zdvers:! e@ct cm fluke. 

respects all obiigadiom rtqised t o  be peiforned by it under this Agreemant at or prior to the’ 
Closing Dafe. 

(b) Perfcmmce of Oblilealians of Duke. Duke shall heve pe8omed in all matedi.1 

TDL ODGQIL, ~rqgess  &dF have recehad 8 ~ ~ i x e n  opida~~fi-om Muton & 
R’iUism LLP, C ~ I E S ~  to Pro,- &ted as c;fhe CIDsing D2ie, to the e@& &ii &e Merger will 
qual@ as a reqm!’zation wader Section 368(a) o € t h  Code. Such c ~ u n ; d  shall be entitled to ~ l y  
UPOR representation letters from each of Duke, Progress, Merger Sub and others, in each case, ih 
fam and substance rearon&bly satisfactory to such counsel. Each such represeatation latter shall 
be d&ed zs offhe date ofsuch CI~~IAKL “he opinion condition r e f E d  to b~ ‘&.Section 6 02(c;) 
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(d) Statutory Approva!~. The Progrms Fsquired Statutory Approvals and the D ~ k e  
Required Statutory Approvals shall hare beera obkined (inchding, in each cBe, the cxpiration or 

the waiting periods (and any exqtensions theraof) under the HSR Act applicabla to 
the transactions Gontempkited by this Amement) at or prior to the EEpctivc Tim@> 

such approvals shdl have bacome Final Orders (as defined below) and ae2her (i) such Fhsl 
Orders nor (ii) any other order, action or reg.datary condition ofa regulaiwj body shdP impose 
terns o i  conditions thsf, individuauy or in tfia &ggreg&e, oould ~ a o n a b l y  be eqected ta have E? 

Burdemke Effect on ?regress or Me. A ‘‘Final Oder” meass ectiob by $.be relevant 
Govenmemai Auihori~y ha-has not been reversed, myed, enjilinzd, set aside, amul!ed CT 

Et i o  whkh my w&ng pcriadprescribed by Im before the bxsrctiolis 
may be c o n m a t e d  4;s expired (a ‘%iinaI Qrdrr Wzifi?g. PeriacF), aild a9 m 

ivbich all conditions ha rha consummzgon of such trSllsa&itiotes prescribed by law, rc+yMoia or 
older *have been satisfied, 

(e) Ho Materjal Adverse Effict. Exoept as disclosed in ths Duke SEC Rsports EiIed or! 
or afear January I, 2010 and prior to the date hereof or in any specific section of the B ~ k e  
Disclosure httercorresponiding to Section 3.02, s h e  December 31,2009, there shall not have 
been any change, event, occurrence or development &at, hdividually ar m the aggregzte, bas -bad 
Oi cadd reasanably b@ expectjzd lo haw a ma?erial adverse aEfici OE Duke. 

(0 Cioshg Ce&.czte~. P F G ~ S S  shz!t hwe xxceived o certiftceta signed try an 
execuiivue officer of Duke, diritsd iF.@ EEectiife Time, to the eEecrthat, io mch sEcer’s kn~wlecige, 
the condkrions s ~ t  f o r t  in Sections 6.02@), 6.02@) aild 6.02(@] have ken, s8tMkd.  

Section 6.03 Conditions to Obliga@rs Qf D ~ k c .  T’e ob!igafion of Duke to effect &e 
Merger is further subject io satisfkiion or waiver of tke fo!lowing oondiiions: 

(a) Represeniations and Warranties, The representations md warranties of Progress 
set forth herein shall be true and comct  both when made and at and as of the Closing Date, as if 
made at and as ofsuch t h e  (mcept to the extent expressly made i?s of an earlier dato, in which case 

xcept vbere &e failure of such represenktions md w m h e s  to be so true and 
iving c4bt to my fhitztion c2s to “materidity’? or 6‘m&x%d adverse effect‘” set 

-h‘Oah therein) hesao? have, and could not reasamably he expsnutd to have, kodividertilly D in ~e 
sggegatt;; a metedrr! edverse effect on Progress. 

@) 
m&erkl ~ s j x c t s  211 obUgztioils reqciied to is perhmed by it under &k Agreemerit at or prim io 
the Closing Date. 

(c) 

Perfoqmca of OtriIssicns of Pmzress. Progms s&aU have p&xrmd in d€ 

Ta Opinion. Duke shall have received a ~vrirten opinion from Wachtd, tipton, 
Rosen & Katz, counsel tu Duke, dated as of tho Closing Date, to the effect that the Merger will 
qudlify 8s a reorganization under Sectior. 36;S(a) of the Code, Such counsel shall be entitled to rely 

tation letters &om each of h k e ,  Progress, Merger Sub znd others, In each case, in 
mce remonably satisfactory to  such c&~sel .  Each such representation letter shall 



be dated as of the date of such opinion. The opinion condition referrad to in this Section 6.024~) 
shall not bi: waivable after receipt ofthe Duke Sharehoider Approval, unless further approval of 
the shareholders of Duke is obtained with appropriate disclosure, 

(d) Statutorv.Aoprov&. The Progress Required Stetulory Approvals and the 
Required Statutory Approva!s shdI hzve been obtz&ed (inclvding, h eech case, the qxp 
terminstion of the waiting periods (and any extensions thereof) under the HSR Act adplicable to 
the Merger irtld fhe transa~tions contemplated by this Agreement) at OT prior to the Effective Time, 
such approvals shall hve become Fiml Orders and wither (i) such Final Orders nor (ii] any o&er 
ordar, action or regulfitory condition ofa  regulatory body shall impose terms or conditions that, 
hdividua!ly or in the aggsgate, could reasonably be expected to have a Burdensome’ Effect on 
Duke or Progress. 

(e) &Material Adverse EEect. Excegt as discIosed in the Progress S 
on or after Jmuw I, 20 10 and prior IO the date hereof or in any specific section 
Disclosure Letter correqmditlg to Section 3.01, since December 3 i, 2009, there 
been any change, event, occusrence or development that, individually or in tha ag@&te, has had 
or could reasonably bo expcckd to have a material adverse effect on Progress. 

( f )  Closina Certificates. Duke shall have received a certificate signed by an e:iecutivc: 
oficer of Progress, dated the EfYective T h e ,  to the effect that, to such officer’s knowledge, the 
conditions set forth in Sections 6.03(a), 6.03(b) and 6.03(e) have been satiseed. 

the failure of any condition skt forth in Section 6.01 , 6:02 or 6.03, m thc case may be; to be 
satisfied if such failure was caused by such parcy’s failure to use reasonable best effdrts to 
consumpate the Mergor and the other transactions contemplated by this Agreement, to the extent 
required by and subject to Section 5.05. 

Section 6.04 Frustration of Clqing Conditions Neither Progress nor Duke may rely on - 

rnTIC1,E VI3 

TEWNATEON, AMXNDIB/iENT AND WAWER 

Terminariork. ?%is Ageemelit may be terminated at any time prior to the Section 7.01 
Effective Time, wRether before or (other than pursmnt to clauses (d), if), (g) or Q below) after &he 
Propess Shareholder Approval or the Duke Sharebolder Approval: 

(E) 

(b) 

by mutual written consent ofprogress and Duke; 

by either Progress or Duke: 

(i) if the Merger shall no? have been consummated by the 12-month 
adversary of the date of this Agreement (the ‘GInitial Termination Date”); provided, however, that 
the right to termiuate this Agreeweat pursuant to tlii 
my party whose failure i~ perfom any of its obligcti 
of the Merger to be consummated by such time; and th$ (A) if on the Initial 
Termination Date the condhns to the Closing set f o  l(b), 6,02(d} mdtar 6.03(d) 
shall not have boon fulfilled but all other conditions to the Closing shsfl have been fUlfil1ed or shall 

shdl not bo availdde to 
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be capable of hiag fiilEIled, then either p a q  may (an o m  or more occasions) wJmdfie Irs%a[ 
Tmninarion Date up to the Il-monih anniversary of the date of &is Ageernent end @I if rhs 
Initial Terminstioo Dale (as it nz): be extended put-~~ant  to cfause (A) of this Section 7.0!@)(i}) 
shall occur during any Final Order Waidng Period, thc Initial Termiaittion Date shali be extended 
until the thhd busiiiess day after the expiration o f  such Final Order V$"("aitingPeriod; 

(5) if the Dbke Shareholder Approva! shall not have been obkined at a Duke 
Shmholders Meeting duly convened the fo r  or Bt my adjournment OP postpoaement theieofi 

(Si) if &e Prograss Shareholder ApprovaI shdl not: hwts been obtained ar a 
Progress S h ~ d i d G e ~  Mee&g duly cowened Lbwfcx or ax my adiormqtr t  or postpoixnezt 
thereof; 

Resrrabt h2~7irg erq af rhz eKick set for& k SeciiOn 5 Ol(b) sbd! b:: 
me final m-d nenapppceizble; provided that &e: pany seeking ro 

terminate his Agreement pilrsuanr to tl-& Sactior, 7.5l@)(iv) shall have n3ed its reaxm&ie besr 
eEoris to prevent the engr  of end to remove auch Restraint; or 

(v) if any condition to the obligation of such party to consunmate the Mergor 
set forth in Section 6.02 (in the case of Progress) 01 in Section 6.03 (in the case oPDuke) becomes 
incap&Ie afsstisfection prior to the Initial Termination Date (or, itial Termination Date Is 
edended in accordance y@h the second proviso to SccI5un 7.0 1 date as esknded); 
provided, iaweva,iizi the casf: of Seciiori 6,02(d) and 6.03(d), the Ternination Dare shall1 
refer to such date m it may be exAm.M ~XZXEU~XI~ to the. second proviso zo Section 7.0 l@)(i) end 
piavided fiirther, that tho fai!\~e ofwLy s ~ c b  G G ~ ~ ~ L J Q R  to be capabls Q ~ S & & X ~ ~ O R  is not t!e res& 
of a moti?xjel breach ofthis Ageement by ,onty seekhg 10 tcmrina% this _Agmn;cnt; 

IC) by Progress, if Duke shall have bmcfied or failed 10 perfom h any matcricdl 
respect any of Pa qxxmtaiions,  wa.rranties, covenmnts or other agreements contained in this 
Agreement, which breach or failura to pr;rfom (A) would give rise t~ the failurc of a cQnditium set 
forth in Soction 6.02(a) or (b), md (€3) is incapable of beiiig cured by Duke or is not cured by Duke 
within 60 days following receipt of written notlce from Progress of such breach or failure to 
perform; 

by Progess in accordance wilh Sectim 
oiitInis Agreement ymumt lo this p ~ ~ ~ g i a p h  

hwe coapHdwi& Section 4.03 and wiih tippillcable r 
Progress T&&onFw, af Section 5-09; 

by Duke, iEProgress shall have breached or  failed to p&om 
reespeci my of its represenations, w m ~ i e s ,  covenanis or otht=r agriienenrs 
Agreement, whiCt.i breach or failure io perifarin(A) v;ouId  YO rise to  the faiIvlre of a condkion set 
forrh in Section 6.03(z) or (b), and (B) is ifisapable of being c w d  by Progress or is nct cured by 
Progress witbin 60 days foliowing receipt of written notice from Duke of such breach or fAwe  to 

(01 

p@rfaUTl; 

(f) by Date in accordance with Section 4.0413); Droyided. &et, in order for the 
terminatton sflhis Agri3emenr pursuant to &is paragraph (0 to be detmed effectiric, Duke shd 
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(b) In the event Duke terminates this Agreement pursuant to Section 7.01@)(i) as a 
result ofthe Board of Directors of Progress having withdrawn or modified, orpropos&f to pubiicly 
withdraw or modi@, the approval or recommendation by swch Board ofDkectors of this 
Agreement or the Merger that was made primarily due to adverse conditions, events or actions of 
or relating to Duke, in any judicial, court or tribunal proceeding in which the payment of the 
P r o p &  Termination Fee i s  at issue under the proviso in Section S.OS(b)(iv), whether brought or 
initiated by Duke or ProgressI Progress shall have the burden of proving that the Board of 
Directors of Progress withdrew or modified, or proposed publicly to withdmw or modify, the 
approval or recommendation by such Board of Directors of this Agreement or the Merger 
primarily due to adverse conditions, events or actions of or relating to Duke. 

result ofthe Board of Directors of Duke having withdrawn or modified, or proposed fo publicly 
withdraw or modify, the approval or recommendation by such Board of Directors of he Duke 
Share Issuance and the Duke Charter Amendment that was made primarily due to ad t erse 
conditions, events or aciions of or relating to Progress, in any judicial, court or tribuna5 proceeding 
in which the payment o f  the Duke Ternination Fee is at issue uilder the proviso in Siction 
5.09(c)(iv), whether brought or initiated by Progress or Duke, Duke shall h&ve the bukden of 
proving that the Board of Directors of Duke withdrew or modified, or proposed publicly to 
withdraw or modify, the approval or recommendation by such Board ofnirectors of the Duke 
Share Issuslnce and the Duke Charter hendrnent  primarily due to adverse conditions, events or 
actions of or relzting to Progress, 

(c) In the event Progress terminates this Agreement pursuant to Section 7:01(g)(i) as a 

Section 7.03 Amendment. This Ageernent may be amended by the panics [at any time 
before or after the Duke Shareholder Approval or the Progress Shareholder Approval; provided, 
I_ h o r n ,  that after any such approval, there shall not be made any amendmmt t h ~ t  byllaw requires 
further Epproval by the shareholders of Ruke or Frogreus without the further approva) of such 
shareholders. This Agreement may not be amended except by cin instru-znent in writing signed on 
behalf of each of the parties. 

Section 7.04 Extension; \Vaiver. At any time prior to the Effective Time, a party mEy (a) 
extend the time for &e performance of any ofthe obligations or other acts of &e other parties, @) 
waive. any inaccuracies in the representations and wairantks o f  the other parties contained in this 
Agreement or in any document delivered pursuant to this Agreement or (c) subject ta the proylso 
of Section 7.03, waive compliance by h e  other parties with any ofthe agreements oT conditions 
contained in this Agreement. Any agreement on the part of a party to any such extension or Waiver 
shall be valid only if set forth in an instrument in writing signed on behalf of such p v .  The 
failure of any parby to this Agreement to assert any of itt rights under this Agreementlor othenvise 
shall not cons'imte a waiver ofmch rights. 

ARTICLE 'sa1 

G Z k % W  PWOWSjfONS 

Section 8.01 Nonsurvival of Representat!ons and Warranties. None of the 
representations and warrmties in this Agreement or in my instmment delivered pursuant to this 
Agreement shall survive the Effective Time. This Section 8.01 shall not limit any covenant or 
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2geemenE ofihe p 4 e  &at by its terns conkmpktes ,nerr'oranmcr: zi5ert.h~ EffkCiiw T h e  and 
such g;avisions skill survive th~: EEccthe Time. 

FJatices. AU natiws, req~ests, c 
ufider this Agreement shell be In writing and shall be d 

(wihicfr is confirmed) or sent by overnight courier @rev 
fallowing addxcsses (or at such other address for a pa 

in the case of a telecopied compunication, oE can 

Secdon 8.02 

if to Dtai;e, to: 

with a copy to: 

Pmgmss Energy, Inc. 
410 s. Piilminmrt S!zeet 
RsIeigh, North Carolisla 27602 
Telecapy No,: (919) 546-5245 
Atlention: John R, McArthur 

with a copy to: 
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and 

Hhinton 8~ Williams LLP 
One Bank of America Plazaza, Suite 1400 
421 Fayetteville Street 
Raleigh, North Carolina 27601 
Telecopy No.: (919) 833-6353 
Attention: Timothy S .  Cmettel 

Section 8.03 

(a) 

Degnitions. For purposes of this Agreement: 

an “affiliate” of my person means another pmon that cBirectEy or indiiectly, 
through one or mom intermediaries, controls, is controlled by, or is under cornmofi contiol with, 
such Fist person, where ‘Fcongol” means the possession, directly or indirectly, of the-power to 
direct or oause the dlrectiorr 
ownership of voting securities, by contract, as trustee or executQr, or otherwise; 

“capital stock?’ or ‘*shares of c@$a! stock” means (i) with respect to a ,corporation, 
as detmnined urrder&eIsrws of the jurisdiction of organization ofsuch entity, capital stock or such 
shares of oapitaI stock; (2) with respect io a partnership, limited liability company, or similar eatity, 
as determined under the laws ofthe jurisdiction of organization of such entity, units, interests, or 
other partnership or limited liability ooinpaiiy interests; or (iii) my other equity ownership or 
participation; 

the mmagernent policies of a person, whether tluough the 

@I) 

(cj “Contracf’ means any legally binding written or oral agreement, wnhact, 
subcontract, lease, i n s m e n t ;  fiote, license or sublicense; 

{d) “material adv,erse effect” moans, when used in connection with Progrgss or Dyke, 
 is the case may be, my change, eEcct, event, occwrence or state offacts (i) that is qaierially 
adverse to  the business, assets, properties, finmcial condition or results of operations: of such 

resul 1 g from (A) 
in eac r 1 case, to the 

person and its subsidiaries taken as a whole but excIuding any of the 
onal or national polirical OT regulatory conditions 

ortionately af€ecting the applicable person and its s , e e p a s  a whole, 
iIarly situated persons), (El) changes or conditions generany affecting the US.  
al markets or geherally affecting any d t h e  segmants of the industry io which 
n or any of ‘rts subsidiaries operates (m each case, to the extent not 
ffecting thz applicable persor! and its subsidiaries, taken as a whole, as 

compared to similarly situated persom), {C) the announcement or coasurnrnation of, or 
compliance with, this Agreement, or (D) any taking of any action by such party at the written 
request of tlie other party, or (ii) that prevents or materially delays such person from pprformjng its 
material obligations under this Agreement or consmmatfon of t ! ! :  transactions contbrnplated 
hereby; 

joint ventme, association, trust, unincorporated organization or othar enfity; 
(e) “person” mews an individual, corporation, partnership, liaited liability campany, 
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(9 “sribsidia~~~” meanr;, =,vi& rerjpmt to my persan, my other pmor, wheh~er 
incoqoraed or tmincorparat&, of iyhicb more than 50% of either the equity hteresis in, at &e 
voting control of, such other person is, directly OF indirectly thrawgk subsidiaries or othem+se, 
beneficially owed by such first person; and 

(g) “howled%$‘ means (i) with respect ta Progress, the actual knowledge ofthe 
persons listed in Section 8.OS(g) of t h E  Progress JXsciosure Letter, and (ii) with respectm Duke, 
the actual knowledge of the persons !isted in Sectiog 8.03(g) ofthe Duke! Disclosure Leikr. 

Section 8.04 Interpretation and Other Matters. (a) !%en a reference is mqe in .this 
Agreement ti, m PAic!e, Section or Ex&!&, %uah reiierenc:: shizfj he to an Am’cie or Secbon o$ or 
an E~hibktq &s Agsr=ernmt linless oc&rwjse Indiceteci. The 13b1Et of conaegts md beedings 
mrtaiazd &I L& Agmrnmzf ere for rderencr; pwpses Q&J md sha 
rnmziag or in&rpze&uor? of this Appzement Rrhesever &e %orxis ’ 
“Snc!udirrg‘* ate used in thia Agrement, they shall be dwmed fg be f~ 
limitation.” The words “hereof,” ‘%erein” and “hereunder” md woi& of similar import ~vhez:fliljed 
in this Agreement sbell refer to this Agreement ES a whota and not io any par;icufnr provision of 
thh A g ~ a ~ i ~ f i t .  All teas defined in this Agreemat slid1 have flie de s when used 
in any certificate OB: otha document made or delivered pursuant hereto ise defined 
therein. Tbe defmitions contained in this Agreement are appljcable to the si t rgdar as, well ED &e 
plural forms of such t e r n s  and to fhe masouline as tveII as to the fwnine a d  neuterigeecckrs of 
such terns. Any a,.gernent, instmaeat or statuto defined or referred to herein or in aqy agreement 
or kstnme~itthat is referred to berein mms swh agreement, irphyyent or s ~ i u t c  os ‘Srom time zo 
ihe  mncieed, 5odiBed or su;3p‘iemmt~d, hciudhg @I the czsc of ageemenis or insbuments) by 
waiver or mmerx md @I &E me OS s b t ~ ~ ~ )  by smcession of compaiii&k successod statutes and 
re feraas  to ail a~~c&me~, ts  hereto si6 &smmd hcc?rpora~d t.Ibe:ch- 3eftxenczs to a person 
are i31w to its pmieed ~ C C C S S ~ E   ad tissips. 

(b) Each of Duke and Progess has or may h a w  set forth infomation h its respectiu’i: 
disclosure letler in a section thereofthat corresponds to tiis section af this Agreement to which it 

t forth in one section of 6, disclosure M e r  need not be scf forth in any other 
wo letter so long 89 ib relevance to  the lattcr section oftha disclohe letter or 

section of tlhis Agrtsemeat is readily apparerit OD the face of the infomation disclosed in the 
&cfasrne ~r;eter to fhe parson to wk6& such djscilosuw I s  bsing made. The fgct &.,at diiy ikm af 
idannation is disclosed in a disdlasure lewr to this Agrement SW not Ea canshediio mem that 
su& bfom&ora is req&sd ta be &closed by -this Agreement Such hfarra&hn a d  &e d n k  
tt?resh&h s& io& herein shall net be used &g B basis for irtterprx3ka &le t e r n s  LLmateriaI,” 
“matepiaf adverse egect” or other similar tames in this Agreement. 

(c)  Dckc agrees ta cause Merger Sub to comply with its obligations under this 
Agreement. 

counterparts, all ofwhich shall be considered one and the same agreement and shall become 
effective when one or more counterparts have been signed by each p 
parties. 

Seation 8.05 Comtemerts. This Agreement may be executed in m e  or more 

nd deiivemb to the other 



Section 8.06 Entire Ameement: No Third-Pam Beneficiaries,, This Agreement 
(including thh~ documents and instruments referred to herein) and the Confidentiality Agreement 
(i) constitute the entire agreement, aad supersede all prior agreements and understandings, both 
written and oral, among the parties with respect to the subject matter of this Agreement and (ii) 
except for tha provisions of Section 5.08 (which shall be enforceable by the Indemnified Parties) 
and except for the rights of Progress’s sharehoIders to receive the Merger Consideration afier the 
Effective Time in the event the Merger is consu??m;rted, am not intended to clonfer upon any 
person other than the parties any rights or remedies. The representations an.d warrantjes in this 
Agreement are the product of negotiations among the paxties and we for the sole benbfit of the 
parties. Any inaccuracies in such representations and wqanties me subject to waivtr by &e 
parties in accordance with the terms of this Agreement witinout notice or IiabiIity to y other 
pzrsoi?.’ Tha representations and warranlies in this Agreement may represent an all0 x tiorr among 
the part& of risks associated with particular matters regardless of the knowledge of +y of the 
parties and msy have been qual!fied by certain disclosures not reflected in the text oq-tids 
Agreement. Accordingly, persons other than the parties may not rely upon the represgntations and 
wemnties in this Agreemest as characterizaiions of actual facts or ciroumstances as df the date of 
this Agreement or as of any other date. 

Section 8.07 Governing L ~ w ,  This Agreement shall be governed by, and construed in 
accordance with, the iENt’s of the Slate of Delaware, regardless af the laws that might othrwise 
gOvern under applicable principles of cocflict of laws, except tbat matters related to the fiduciary 
obligations ofthe Progress Board ofnirectors shaIl be governed by the laws of the State of Nodi  
Carolina. 

Section 8.08 Assiment .  Neither this Agreement nor any of the rights, interests or 
obligations under this A g r y ~ ~ x r d  shall be assiped, in whole or in par?, by operation of law or 
othenvise by any of The partias hereto without the prior written cons& of the other @arty, Any 
attempted orpurpofled assignment in violation of the preceding sentence shall be null and void and 
of no effect whatsoever. Subject to the preceding two sentences? this Agreement shall be binding 
upon, inure to the benefitfit‘qf, and be enforceable by, the paties and their respoctive successors and 
assigns. 

Section 3.09 Enforcementa 

(a) The parties agree that irreparable daaagc would occur and that the parties would 
not have any $ddequate remedy et law iz the event that any of tbe provisions of this Agreement were 
not performed in accordance with their specific terms or were otherwise breached. It is 
accordingly agreed that the parties sha11 be entitled to an injunction or injunctions to prevent 
breaches of this Agieemelrt and to enforce specifically the terms and provisions of %is Agreement, 
without the necessity of posting bonds or similar unc!ertakings in connection cherewith, this being 
in addition to any other renedy tn’ which they are entitled at law or ii.1 equity. 

(b) Gach of the parties (i) irrevocebIy submils ibelf to th6 personal jurisdiction of each 
state or federal court sjtting in the State of Delaware, as well as to the jurisdiction of all courts to 
which m appeal may be tirken from such courts, in any suit, action orproceeding arising out of or 
relating to this Agreement or my of the transactions contemplated herein, (ii) agrees that every 
such suit, action or proceeding shall be brought, heatd and determined exclusjvely io the Courl of 



Chmceq ~ f d ~  State of Dehmre  (provided that in &e eyer?; subject rnetkr jlxisdlction .is 
unavailable in or &cl4med! by the Conrr of Cbmcery, then a1 1 such claims s'nd! be bmughi, heard 
utd determined exclusively in my- other sfate or federal court sitting i5 the St&,? ofDelaware), @it) 
agrees that it. shall not attempt to deny o f  defat &ish personal jurisdiction by motion or other 
requust far leave from such court, (iv) agrees not to bring any suit, action or prmeed+'g arising out 
of os relating to this Agreement ar any of the tramactions contemplated herein in an3 other cow,  
and (Y} waives any defense of inconvenient funrm to the mabtenance of any suit, nction or 
procee&7g so h.ougElL 

(GI E ~ A  ofthe parties agrees b t  ser~ick of my process, ~ U ~ ~ C E S ,  noricy ar 
d ~ c t m e n t  by US, reghered mdl to its ad&-- &forth in Section 8.02 SW be effegtive servicer 
ofFrmess f5r my- action; suit ar proceeding bmq& ag&s:it, prwided, however, 480 nothing 
contained -in the i%regeing clause shiI zlEft~tthe right O f a y  party to  sei-+;'^ le@ pncess k my 
other mmaer p e m h d  by qpUca6le Law. 

illegal or Incapabla of being enforced by any rule of lit^' ox public policy, ail other conditioos md 
provisions crftltis Agecmcnt shall neverthelesa remain ir, full f~brcs and effect, Up03 such 
determination that any term or other provisioii is invalid, illegal or incapable of being enforced, %E; 
partias hereto shall negotkte in good faith to modify this Agreement so as to effect the original 
intent ofthe parties as closely as possibIe lo :be filest extent permitted by appliceble law h an 
acceptabli: m m e r  io the m d  that fie @msac';rnns coniemplated hareby =:E Fulfilled to the extent 
possi bla. 

Section 8.10 Segmbilih. Eany  t e r n  or nihher provision ofthis Pia~ement is invalid, 

Section 8.21 U v e r  of J w  Tn'd. E%& piirtytc this Agreement kmwingly md 
YOIZX&.&~~ wakes, to thc &l:est extent pemicted by qpEcab!e law, .my right it rntty have fa a m'a9 
by jury ia respect of m y  Ectim, suit or proceedkg erjsbg oir?. of or rsiaiiilg to 117% Ibgeeme~t. 



PROGRESS ENERGY, IWC. 

BY --.- 
N&c: 
Title: 
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1. As of the Effective Time, the size of ?Ae Board of Directors of Duke will be incrqased to 18, 

2. AI1 11 current directors of D i e  (the “Duke Designees”) will continue as directors as ofthe 
Effective Time, subject to their ability and wilhgness to serve. Seven of the curtent directors 
of Progress (the “Propress Desimees)’) will be added to the Board of Directors of duke as of 
tfae Effiotive Time, subject to thir  ixbility and willingness to serve, such seven directors to b:: 
designated by Progress, following reasonable consulktion with Duke, no later than h4arch 20, 
2011. 

3. If any Duke Designee is unable or Unwilling to serve a a director of  Duke as ofthe EEective 
Time, Duke will designate a replacement, following reasonable consultation with Progress, 
which replacement shalI be deemed a Duke Designee Em- nil purposes of the Merger 
Agreement. 

Effective Time, Progress will desigmte a replacement, following reasonable con$itation with 
Duke, which replacement: shall be deemed a Progress Designeo fay all purposes af the Merger 
AgreeEent. 

4. If any Progress Designee is unable or iinvilling to serve as a director of Puke as pf &e 

5. As of the Effective T h e ,  the standing Bawd cornmiltees of Duke will consist of Duke’s 
existing committees plus a XeguIatory Policy and Operations Committee. At least one 
Progress Dcsignea will serve on each committea. In determining and mommencling 
committee assignments, the Board and the Corporate Governance Committee will take into 
account, among other things, rhe skills and expertise of %e directors, the needs of the 
committees, and the goal that. committee workloads be distributed reasonably m b n g  the full 
BQ&c~. 

6. Progress will designate the chairs of the Compensation Committee and the Audit Committee, 
and Duke will designa e chairs of each ofthe other Board committees, Jn each case 
following reasamble consultation with the other party, and in each case subject to such 
individuals’ ability and willingness to serve. If any such designated chair is finable or 
unwilling to Sexye in such position as b f  the Effecthe Time, the party that designated such 
chair shall designate B repla~emefit from among such p a r ’ s  director designees, follotving 
reasonable consultation with the other party. 

7. Duke will designate the lead independent dwector, following reasonable consultation with 
Progress, subject to such individual’s ability and willingness to serve. If the individual so 
designated BS leadindependent director is unable or unwilling to sen8 in such position as of 
the Effective Time, Duke will designate a replacement Ei.om among the Duke Designees, 
following reasonable comaitation with Progress. 

8. Prior io the Effective Time, Duke will amend its Prjnciples for Corporate Governance to 
provide that the normal retirement date for directors will be the m u d  meeting held in the 
calendar year FolIowing the calendar year in which such director reaches the age of 71 



= Represents the Board to the publia 



Exhibit C 

As soon as reasonably practicable foblowing the exeaution of  this term street but in m event prior 
to the effective date o€ the closing aC the merger (“ha “Merger”) contemplated by the r ,Agreement 

r by and among Duke Energy CQzporation (“Duke”), Progress Energy, Tno. 
Diamond Acquisition Corporation {the “Merger Agreement”), Dukh will take 

such action (or cause i t s  affiliates t O  take such action) as may he necessary and spprqriate to 
effectuate a new employment agreement to be Gntered into or assumed by Duke fcr ~ i l l i a m  D. 
Johnson (the “Execl;iive”), which agreement shall take effect as ofthe Merger. Effective upon the 
closing of the Mergei and until. such time as a new employment agreement becornes dffective, this 
term sheet shall govern the respective parties’ rights and obligations and shall constipite an 
amendment of the Executive’s emplopnent agreemen0 when deemed effective as provided herein. 
The new employment agreement shall be governed by the following provisions, 

1, Basic Premise- The new employment agreement shaIl he substantially simiIar to the fom 
of the current employment agreement for Duke’s current CEO, except as othemjso 
descnied below. 

2. - Role - ThC Executive shall be named as President and CEO of Duke effective upon the 
Merger, which will require coEforming changes to the nev  employment agreement. 

m- Three-year term of employment commencing upon the closing ofthe Merger. 3. 

4. Ongoing Cornpensation 

(a) Annual Base Salary- $1,100,000. 

(b) Short-Term Igcehtive Plan -The Executive shall be eligible to participate in the 
applioable Duke short-term incentive plan, with a target opportunity of 125% of 
annua1 base salary. The terms and conditions ofthe Executive’s short-term 
incentive compensation opportunities shall be substantially similar to ‘the 
short-term incentive co 
officers o f  Duke, as detembed by the Duke Compensation Committee from b e  
to time. 

Long-Term Incentives -The Executive shall be eligible to participate in the 
applicable Duke long-term incentive plan, with B target oppxtmiiy of 500% o f  
annual base s a i q .  The ternis and conditions (e.g., performaace measures, vesting 
schedules, dlocation between peifomance and phantom shares) of the Executive’$ 
long-term incentive awards sb~ l l  be substantially similar to the lang-term incentive 
awards granted to other executive officers of Duke, ES determined by .the Duke 
Compensation Com$tee  from time to t h e .  

sation opportunities provided to other expculive 

(c) 

-1- 



5 .  Imnact of Temihation of Emoloymmt 

If the Executive is inuoluritrlmy terminated wilhout cause or quits for good rezson 
fallowing, but prior to the second anniversary of, the closing oEthe Merger, he will 
hc entitled t~ severance equal to the benefits provided under the Progress Energy 
Inc. Management Change-in-Conti.01 Plm, as mended from time La ti 
h i t  f10 tax gross-up shall be provided, and h e  parties shdl use their bi: 
S I I . I & ~  die sewmmce in i? m m e r  that eliminates or reduces the impact of 
%Cf&S 28dG ESld 4999 G f & G  &.X W6Z. 

E t11c F x e n ~ w  is invcsiutltarily $&& wit!od C W B  or quits for good r e a m  
foilowing ihe second agc.nivewq of, but,ptor;a &e third stnaive 
dosing ofthe Merger, he wijl be eniitled fo &le S S V S ~ I C E  provide 
current employment agreement, as mended hrn A&ie to dine. 

For purposes of determining whether the Exaoutive hes “good remod’ to termhate 
employment or a “cconslmotive termination” has occurred, his move to Chadotte, 
NC, Sections 2.13@) and 2.13(c} of the Progress Energy, Inc. Mwagement 
Change-in-Cm&ol Plm md Section 8(2)(;-) of his C D ~ T  cnipfoyn;mt agreement, 
shell be disregarded, 

- 

(3) Relocaticn BenePG --Tim Executive: wIIl be reirnbwsed for direfit mnd h&mt 
rdocatiar! casts, ptoviciied that tha Ekecuthe shall wt receive sr tax ~ S U - U ~  or 
indemificatian for any such relucathn wits that constimte idcome to the 
Executive, 

Advisor ‘Fees -The Executive wilf be reimbursed for reasonable eXpenses incurrod 
in connection with the negotiation of this tern sheet and the new emflbyment 
agreement. 

(b) 

I 

I . -. 
l., 

~ I 

I 



fc) Carporzte AircrJfr - The Executive vdll be subject to substantially the same 
policias as currently in effect for DU~B'S cuneni CEO. 



IN WITNESS WHEREOF, the parties signing below have executed this term sheet this 
- dsy of January, 20 1 1, itltending to be legdly bound thsreby. 

DIAMOND ACQUISITION CORPOMVON 

DUKE ENERGY C Q R P O R A ~ O N  

By: 

William D. Johnson 



Exhibit PT 

-4s soon as reasonably practicable following the execution of this term sheet,!but in any 
event prior to the Effective Time ofthe Merger contemplated by the Agreement and pian of 
Merger by and among Duke Energy Corporetion, Progress Eflergy, Inc. and Diamonf Acquisition 
Corporation (the “Merger Agreement”), James E, Rogers (the “Executive”) and DI.& will each 
use their commercially reasonable efforts to amend (or cause their respective affiliatks to amend) 
the empIoyment agreement by and between the Executive and Duke, dated as of Febniary 19,2009 
(the “Cmeni Agreement”), as may be necessary and appropriate to effectuate the t e b s  ofthe 
Executive’s employment foIlow!ng the Merger that are set forth beiow, which amen+ments shall 
take eEect as of the Effective Time. CapMized terms used but not defined hereln shall have the 
meanings ascribed to such terns in the Merger Agreement. 

1. 

2. 

3,  

4. 

5, 

Current Aaeemeni - Except BS otherwise described below, the Current Agreement shall 
remain in full force and effect. 

Role and Resaonsibilities -The Executive shall serve as Executive Chairman of the Bosrrd 
of Directors ofL)&e (the ‘‘Executise Chair”) following the Merger and will oease to be 
employed as President and Chief Executive Officer of Duke 85 of the Effective Time. The 
Executive will continue to report directly to the Board of Directors ofDuke and his roles 
and responsibilities will be those set forth on Exhibit E to the Merger Agreement. In no 
event will the foregoing amendments to the Current Agreement provide the Executive .with 
the right to terminate his nnpIoyment for “Good Reason” (as defined h the 
Agreement} under Seotion 1 O(b) of the Current Agreement. 

- Tern1 - The EXeCUtiw’S term of employment will end on the later o f  (i) December 3 I, 201 3 
and (ii) the second enniversary of the EEectivc Time, unless terminated earlier pursuant io 
the terms of the Current Agreement. 

-The Executive’s compensation will rbmain the same in all 
nent Agreement through December 3 1,2013. Shoilld the term of 

emplqment continue beyond December 31,2013 and the Executive continue to serve as 
Executive Chair as ofthat date, the Compensation Committee of the Board o f  Directors of 
Duke will address the Executive’s compensation for the remahing term of his employment 
at that time. 

-- Advisor Fees - The Executive will be reimlrursed for reasonable expenses incurred in 
connection with the negotiation of this term sheet and Iht: mcndment to the Current 
Agreement. 



James E. Rogers 



I 
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&muary 3,201 1 

bte last week, DealReporter indicatad bet P r a g , ~  Energy (PGN, Perform) Was 
In nierger discueslons with a number of Southeast ulllitias. This weekend, the Wall 
Slraat Journal reve&xl thal advanced talks are ongoing beiweeh Duke Ertergy 

rugress. Terms seem ta lncluda O u k  buying Progress for a 
alhstock 'mnW3ion. While we haw seen similar discussions 

In the past inwAhg Pmg;esE;mosf notably wpamnt talks with Southern FO, 
Fki i im) a fzw y8Zt% a w i e  k h v e  USse Is? stronger potentiat that this msqw 
~01.146 work slbetltrd& modest aspbtrmoJls Some ofttle'my lssues &et %wfd need 
io bR twrkzd rsut hduda spproprFate premim; wid saviqs potuntki; ;ah 
coiicessfons n a l e d  to gel regulators on boara $iftiend pcncy: a d  %&r ismas. 
On page 2, w3 provide our accnsllm analysis, as will a s  a lis: of W q $ c  C $ ~ G E S  
avvdleble to D U ~ Q  if the merger Becomes a reality. 

fa Don't Expect Much More than a 5% Premlatn Like most regulaled Liillity 

m Cost Swings and Rate Concessions InBertwlncd. As shown on pzge 2, WQ 
have assumed $344 millinn of cost savings. Howaver, we expect half of 
synergies to flow back to ratepayers. The $344 rniflton repnssnb 6% savings 
from the combined opeia5ng and maintenance (fl&M) ex$e.r~s&a, The bulk 
ehwld mrne fmm the Carobas. where the gwehst pobntbeli Fol. savings exists. 
WQ ~~ssumsd a 10% savings rab in Ute Camkaa  We treat mt to 
eclhim synsrgies 2s ncn-rsccrrrhg. 

e Pbtential44% Bmsf io Diuidezx! hi F r q p s s  Shareholrders. Assuming our 
exchange ratio of2.642 shares of D u b  sic& for atary sham of Progress stpck 
is in h a  ball park. Progress shareholders would recebe $0.6473 In quarterly 
dividend versus UIB curreat $0.62 thal Pragrese pays per share. This would 
represent 8 4.4% "surprise* increase, as Pmgress management had lndlcated 
final It w3s unlikely that, its divklend would bs fncreesed in the next few years. 

. .  . 



Pwlentlal DukWro~ress SEightiy ZsiTutBve ilp 2012 
(In Thursday, DealRepohr announced that Progress was in telks with other Southeasl- 
based uiilities Over the weekend, the Wall Street Jomal  indlcated that advanced $Ik6 
bekeen Duke and P,ogress mw onguirrg. According to our analysis. 8 deal would be 
skhlly dihliva ($0 01) to Dukesharekolders, although we nota that our 20i2smiri~s 

lrensactian LQoutd be broakevm In 20t2, keeping an ui OUT O'W ssseirnpbna i n t ad  

Jn Exhibit 1, we hy out our assumptions for a po4en:iaI merger hekeen O U ! ~  Energy and 
Pmgrass Errergy. Otir asBurnpticns keep curmnt slocit pnms kvherz key dosed an 
Friday. We have used our estimates, a s  we havsedetailsd models on each, as shawn on 
p a g ~ s  4 and 5. Clsng DaslReporter, 9ome publicelionshave indicated that Progress 
Would no€ consldes a talebut for less &an $47 8 strasi, which is ihe takeout pride that wo 
h a ~ e  assumed far OLT analysis. This pqxesents a 5-145 pr????iurn io P@gjress's dosing 
price on Friday and an 8.396 pramiom ovir lad W e d n w s  closing piia, b a h  the 
flwlRe;lorl@; repod wa$ tebased. Given fnEi iw pramFum, &+e do mi &dy;sk L h C  
Dnksk stad: piica will b s  heavily discountad if a deal h announwd, m!Eissfinvestow da 
not t i c  ;he waymanagenent of the new Duke 1s structusd. Given how impo&uill fha 
Ca~linas vin'li b w m e  to the naw D L J ~ $  and that most of Drrke's currant management 
came from the NFIdwest ulilitles durlhg Duke's merger with Cinergy in ZOOEP, the presehce 
of Progress Energy management on the new team seems enticel. 

LWlle thz analysis bdow is stnighMonvard, we sbsutd elaborak on our COS: swings 
asslrrniAion, Tvp'cdSy, w expect the buk of the synergies io cr)w from O a t  tzxp~nses 
We Elso asStimth& roizghly 10% of c)&M ekpensa redudon i~ ecnievablf! far ~%~@@t~rs 
utiiities. In this czse, WE Deliwe && the p&&i sywrgies on the entire comb id  O&C, 
IS likely to be less. As such, ws beiievsfhat synarg!~ mdd add up to 6% ofous 
proJecIed mibined OLM expenses  of $5 73 billion for 2cf2 ((x $344 milion), We nota, 
however, thatwe estlmate thatihe combined OBM costs for Duke Camlines and Piogross 
Carolinas In 2012 to be around $2 86 billion. Ten percent of t b t  subset would be 5286 
million, iaavirlg a mare reasonable $fiS niillisn af synergies to be edtiaved atthe parsot; 
we sqed extrerneiy limited cost savings at  the Pdidmst and Flaridz utiiitks. We M a w  
$250 million w s t h - a d h e  synergies at a non-mcurring mi+- 

aies for ProgFess BIB $O.D8 per rrbre b l o w  consensus. If mnsemus Is m e c t ,  ihe 

--- -- 
WTdtl: Accx$ian Te& Siiobh's FJokntkI PGN Deal Slightly DlIutive tu DUX Holders --..-- "---- ------- c- ---.-____I ..-- 

a d  Anatvsk 
DUKquartorly dividend $0.2450 /share 
PUN quaiierly dividend $0 8200 /share 
DliK qoarbriy dividend go 04751 I 2  1 x 2  s h a m  
DlV%end increase to PQN holdars d.E% 



ESERGY 
S&&egic Directions Avafl~abie lo Duke ii Merger Takes Place 
While we have often been skeptical of niany mergers, we believe this one might make 
strategic sense :n the current environment Startin5 With Progress, we bellsve 
shareholders will get a sllght premltrrn in their ?dock price. Assuming DUke'a stocil pncrit 
rernahs consfant, a $47 stock ~f&Wo~ifd match a stodi- prkz fwd Watshareholdefs 

filed. 

From R u W s  point of view, Uiis typs of merger fits very well wilh the goal at Chairman and 
CEO Jim Rogers, r&o has be% edvocat~ng more ~ m ~ k d ~ t i ~ t .  hkar brm, +he -1 
would not be appeaEng ftiojii a finamkt s t a m ,  a5 it is brs2kvsn b sl:$ttly dliulve. 
Hotewer, the tmans&r~s &tow 63&z lo rekiis on same of its s b & c  optibr~s. 

f t  is vie%: ki-trrfm that Duke has h - 2 ~  stsoggRng 8s Os Ik~k Lq Oh, gohg 26 k r  as  mdiczbng 
Ciat i: migM consider selling ifs genetalion assets in bat market l?ih119 Ohio is its third- 
largest matie? (hoehind the Carolmas and Indlane), 8 merger wilh Progwss would further 
dilute Duke's exposure to Ohio. Ai the sameifme, it would add exposura to Florida, a 
stab that we belleve should experience meanihgfut recovely over the corning years as 
baby boomers retir9. Eventua!iy, wp1 wollld not be surprised If Duke Ohia weft? so!d ovor 
time, paFticularfy if a member of &e Pmgress manqpment barn were to run &a 
combired entiiy. 

Fin~lty. I: a mmer  vwe to take p!ace, B ~ u l d  mi3 at a am when Duke is getting mady 
tq fib for eno&er rate WEB in Nodh Camlina Given some or' &R cost savings that can be 
achieved. partlmiarly In North Carollna where b o h  utility heaclquatters reslde, we believe 
ihatihe merger could offer Me best deal for Duke and for North Carolina mlepayers to 
offset the large cep-bl spending programs that have pressured eledn'c Qtes upward. 
Fofiermora, this mk~htbe an opportune time to file a Iong-Awaited Progress Carolinas 
ratfz case, a&oughwe a m  nnt as manfidmi bat the outcome would ba a s  condrrlcfve. 

! 
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opsreeling %enuw 
Regulat& Uodric ami Bas 
Non-Regutaterl Eiec'&. &Fdtmi G% and BWr 

Tcfpzl Operating Revmues 

Fuet k d  In Ueclrrc Gen and PuchasEhl Pavder - Regub:ad 
Fuel k e d  in Ehctric Gen and Purchasad Power - Ncn-R~gdated 
Fiid Used In Eladric Fen and Punhasod Power - Tslal 
Gosf af Nakrral Gas and Coal 6old 
Operation, Mainknanm and Other 
Depreciatlm and Amortization 
Proporty and Other Taxes 
knpaifrnent Charges 

Total Operaling Expenses 

Gains CR Saks of ln%?st. In t;arnrJ;orclat and h~ult&Farnily Res1 Est& 
Gains (Lessee) an Ssies of OUler Assohi and Qthar, net 

Operating income 

EquiKy io Earnbigs (Lozs9 ai Unna?$sOfidztszl AifdiStm 
hossea an Sales and Im@airmcntsof Equify hveskmen:s 
O i r  iawms and E~EWS. h e t  

T&l OthmInmre and Experma 

E3T 
EalsDd, 

lntemsl Expeninse 
Minmity Interest (BatleEL) Expanse 

EBf 
InarnieTvt Exp2nse frum Cafitinuing Operations 
Efkdjva 7x4 Rafo 

Income from Contlnuing OperaUons 
lnoorne (\os$) from Discongnued Operations, net of lax 
Extrsortdlnary Items, net of tax 

Nat liracame 
Noo-Recurring Items 

t%djm&rl O n g m n ~  Met income 

S 9.696 S 'i0.115 $ 10.693 $ lt.633 S 1ZM S 12.792 
3,024 3,092 2,050 2349 2.47Q 2.5%' 
12,720 73*207 12.731 13.992 14.534 15.389 

(5) 65 36 7 
2,493 ?.,&I$ 2.249 2,327 3,031 5,454 

1,522 1,279 1,083 1,107 1.773 2,846 
18 12 1 

(5) 
(22) 6i* 

1,500 1,352 1,076 1,103 1,773 1,846 
83 $73 504 703 I f 3  5 

$ 7,583 $ J,zZii3 $ t.579 S 1,806 $ 1,787 $ 3.ES1 

0 6s 0.90 094 O.9i 0.99 1.02 
-31.7% 4.7% 4.4% 32% 2.1% 2.0% 
69% 7'4% 77% 71% 7694, 74% 



E 3 G Y  
-- -I ---- - 

PPograSs Enawgg 
Gonsaljldated Income GBatemenC 
(h millions. erclcpt EPS and diata amount) 
Fur fhe Pdods  Ended December 31. --- .v--- 

OpcnPng Expenses: 
fuel Utred in H d k  Gewmbn 
Furchased POWW 
Operafton and mainbnance 
Deproctetion, am-zfian and acwelion 
Taxas Quler than an lncoma 
Other 

Tolal Operating Expenses 
Operethrg Intorho 

Other Inwine: 
AFUW - eqtdy 
O h t ,  net 

Tat21 Other lamme 
EBlT 
EBBTDA 
lnlewst Expenses: 
Interest Jnmma 
lnlereflt Ctmrges 
AFUDG - borrowed 

Net !nterest Expense 
E%r 
Incorr.a Tax Expense 
Ecfactfm Tax Rele 

51 122 124 95 

2 7  
(654) (615) 

1,919 2,oa 
2,905 3,m9 

14 9 
C718) (768) 
39 30 

(665) (729) 
1.254 1,354 

32.2% 36.2% 
(4M) 4494) 

I92  54) - 7a 26 
A 6  $ 846 $ 83% $ 924 $ 957 

’ 

$ 696 $ 

Common S h a m  Outstanding - Basic 256.1 250 3 278.0 290.8 300,4 301.4 
Common Shares Outstanding - Diluted 2 6 6 ~  260.8 279 o 290.8 3 0 0 ~  301.4 

_-__- c_1 
S O U ~ :  Company epcrts. Dppenhclmor 61 Ca. ulknatco 



In g pa> rtnn -t D iscil os u5- E3s a a1xZ Cerd ifj 6: at ions 
Plnarfysf Cerfi9Tcagan - The author cerliiies that thls research report accurately states hislhet personal views about the 
subject securities, which are reRociad in the ratings as wet1 as the subsfance of this r&port.The, author ceiW?es Wet no 
par1 of hidher cobpansation was. is, or will be dirscsy or mdtrecly reiatitad to ihe specific recomidi;tiocs or vi8ws 
contained in &is research report. 
PotenifaPaf ConREcts a: Interest: 
Equity reeamch mslysk emplioyed by Qppenhekne~ & 8=a loc. are cornpansated from rEvenues generabd by the %m 
including the Oppenheimer & Co. hc.  lnvesiment Banking Department. Research andys'rs do noC receive campensation 
based upon rsvenues frow specific mwstment banking transactions. Oppenheimer Ec Co. Inc. generally prohibits any 
research anaiyst and any member or hi8 or her household from BXacuting trades in Lhe securiEles o i  B compar?y that such 
research analyst covers. Addklonail): Oppeoheimaf & Co. Inc. generally prohibits any research analyst fram serving as  an 
officer, director or advisary board member of a company that such anelyst covers. In addliton Lo 9% ownership positions in 
awered companies that ar% required to b e  spedRca9y disclosed In h+Is ~ ~ p o r ' t ,  Qppenhe[ner & Ca Ino, may have a iring 
posifibn of less ahan 1 % or a shcul position or daat iis princ5pzl In he securiiiies dBcus,d herein, relafed secdties a1: in 
options. firrures; or n3&ar derhiive insWmaats 4as& iherem. Recilpiects of this repoit ifm &issd fiat any QC afl of the 
for&going arrangements, as vm!i as mare speccjk disclosures sot forth beitcrCr, may ai tines give risa to pok?n:ntht wndicb of 
iplteresi. 

Impsian6, Discfsswis Frsotnotes fcrr Ccmpmies MeaaBoned in this Wp~3rt fhat Are Ctsvemd by 
Clppenhttfrner & ckb, Inc: 
Stoak Prices as of January 9,2015 
Duke Energy (DUK - NYSE, f7.19, PERFOR'M) 
Progress Emery fnc. (PGYJ - NYSE, 44.72, PERFORM) 
Southern Company (SO - NIISE, 38.08, PERFORM) 

-I_ 
-_____ ____--_~-- - -  

1 
I 

I I+------ ------+- 
N l C  



All prlce targets displayed in ihe chart above are for a f2- ta- j8-month period. Prior to Maroh 30, 2004, Qppenheimer & 
Co. Inc. used 6-. 12-, 12- to la-, and 12- to 21-month price fargets and ranges. Far more information about target prica 
hislories, please wdte La Qppenheimer Ba Co. Inc., 300 Madison Avranr~e, New York, NY 1001?, Athaon: Equity Research 
Deparfmennl, Business Manager 

OppsnheTrner B Ca !ne. Ratirog System gs of January 44%h, 2002: 

OMiIedorrn(e)) * Stock axpected io outperfurm t h s  S&P 600 withln the next 12-18 months. 

7 



EMERGY 

Perform (PI - Stock expected to perform in line with the  SBP 500 withih the nmt  12.18 months. 

Leinderperfarm (U) -Stock expected to underperform the SBP 500 within the nex: 12-18 months, 

Not kafed ( b k )  - Oppenhejmer & Co Inc. does not maintain coverage of Ihe stock OF Is restricted from doing so due ~ C S  a poientiaf 
confnct of Inlerest. 

Oppenheimw B Go. Inc. Rafting System prior to January 14&, 2008: 

Buy - anticipates appreciation of 10% or more within tha next $2 months, and/or a total return of 10% including dividend payments, 
andlor the ability ofthe shares to perform better lhan Ihe leading sfock market averages or stocks withirl its particular industry sector. 

Pdeutml- anticipates that the shares will trade at or Fpwr their current price and generally In line wilh Ihe leadlng market averages due to 
a perceived absence of strong dynamics that would cause voletlllly elthst to ihe upslde or downside, and/or wiil perform less welt than 
higher rated companies within its peer grollp. Our leaders should be aware that when a rating chsnge OCGU~S to Neutral from Buy. 
aggiessive trading accounls might decide to Jlquidate their positions to employ the funds elsewhere. 

Sed$ - anticipates ihat the shares will depreciate go% or more in price within the next 12 months. due to fundamental weakness 
perceived fn the company or for valuation reasons, or are expected tn petfotrn significantly worse than equilles within the peer group, 

Dlstrlbutlon of RatingsllB S ~ ~ l c e s  flmwldc 

Akhough the investment recommendations Whin the three-tiered, relative stock 
coqelate to buy, hold and sell recommendsttlons, for ihe purposes of complying 
buy ratings to securilies raled Qulperform. hold ratings to secutiti'es rated Perform, and sell ratings to securities rated Underperform. 

m uhlized by Oppenhelmer & Co Inc. do not 
rules, Oppenheimer & Co. Iqc. has asslgned 

Oppenhelmer & Co. Inc. and its affiliates, in the aggregate, berieficialty own 1% or more of a class of equity secudtiss 
issued by PGN. 

Please lag ran to I t t S s J : I ~ ~ ~ , a i i r ~ - e Q ~ i  or write to Oppeohtsimer & Co. Ins., 31EG Madison Avenue, New Yo&, NY 10017, 
Attention: EqulCy Research Department, Btasiness Manager. 
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Thle report is issuod end eppnwed for distribution by Qpponheimw Ca. In@. Dppenheirner p1 Co. Inc transack Business cn alE Pkcipai 
Exchanges a d  Member SIPC. This report is provided, for hformetionaf purposes only, lo institutional and reh2 hvestor ciient- of 
Oppenheiniw & Co. lnc. and docs not constllulo an offer or sollcllat6on lo buy or sell any secudlles discussed herein In m y  jurisdiction 
whete such Mar or solldltation would be prohibited. The 6eCUr&S mentionad in lhis report may not bo suitable for all lypcs of 1nves:urs 
This report does not lake into account Ihs Investment objectives, financld situation or specific needs of any pariicular cllcnt of 
Oppenhelmer & Co. Inc. Recipients should consider lhis roport as only a single factor In making an lnvostmonf decislnn and should not 
rely sole% on investment recornmandalions coniained herein, if any, as  i? substilutfnn for the exercise of independent judgnax of the 
merits and n'sks 0: investments. Thc analyst \;rritjng bks report is no? a person or company with d u a l .  implioa or apperent authority (10 

act on behalf of m y  ksua- menllcned kn the @PO:: Before making an hveshmt d6crsion with nasped to any s~clbrrty. faoxrunend4 in 
this R?@, the m i p i e a r  shotid ccnsidsr \*&elher m~nmendaiiora is appmpfiab given the rerdphi's pamwla: invssimenr nem's, 
o5jecLIVils e n d  finmcial drctmshices, Vr'a ~wnmand fnEt W 8 t o r s  independen& evrsluzle pattkular t~w&mmis aMd sirategis, m d  
e n c c u ~ g e  investors lo seek %e advice E %andal odvkotOppntteimer 8. Co. Inc; wi'il nul treai ficxl-clisn: reepients as ffs cfisnts 
mkly by a u s  d *eir receiwng Ws report Past perfarmanix is mt a goannbea of future results. arid na repr+senla!ion or yermniy, 
aupres w hplled, b made regadlllg fLrl;lP, ;?o6omance of any sedoniy t'naitioned in lhis repcrt. i h c  price ai (he saccrrit~es mentiortad 
in this repod and Ihs income they produce n a y  Bwctoate an%r be  adverseljr azecied by exchange rstes, a n d  investors may realize 
l o w s  on investments In such securiiies. inc!uding the loss of Investment princfpal. Oppenfieimer i?, Co, Inc. accepts  no liablllly for any 
loss arising rram the u s e d  infomailon canlainett in lhls reporL except to tho Bxbnt il'lal liability may erise under s p e c i k  slatu(es or 
regulations applicable to Oppenhelmer 2~ Go. Inc Ail Information, opinions 2nd statlslical data contalnod in this report were obtained or 
derived from public s u ~ f ~ e s  beileved to be reliable, but Oppenheimer & Co. Inc does no! rapresent that any such  infomaflon, opinion or 
siatrstical data is accurate or complete (with the excepUm of information conlelned in the Importent Disclosures sectfm of fils repoTt 
provided by Oppenhelmer 8. CQ IRC. or individual -ai& anaiysts), and they should no5 be ralied upon as such. All eslimates, oplnions 
and wcommendatlons q r ~ s s e d  herein constitute judgments as of the dah  of this report and are subjeci la chenge without 
no(ius Wthing in ttizs reporl colbsE&~t~s fegal. aaounl ing OF kx adviv?. Since Ihe ~emk and bases of lazition c a n  chaqe. any refsmw 
in thh ;par! a0 !he impact of tae.lloi shouid not be ccinshed as Mering is% ,?&b oQ %a b x  conse4cenr;es OS invcsln;~n@, As udth 
eny im%sto?ent having patentid tW k$pkillons. clients should crmult with their ow71 indspsndetlt Cex edvis;3rLThis rqo r l  may pmvide 
a d d r e s s  of, 0: contaln hyp~ritnks W Jrdemet web slks. Qpp&v&ner & Co. Inc, hss ndwis ied  the En& ln&rnrnd web s k  of m y  
lhird party and lakes no iesponsibiRty fQ; he rxnlenls U;ereoR Ezch scch address or hyp3rlink is provided soidy for tha m~ipienlls 
c o n v a l e n c e  and infwnation, and the content of linked third pzrty web sibs Is not In r?ny way incorporaled L i b  &is documeni. 
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T h k  report or any portion hereof may not be reprinted, sold, or redistributed without Ihs wrllten consent of Qppenlidmrtr ti Co Inc. 
Copyright 0 Oppenlislmer & Ca Inc& 20 11. 



ragress Eoe 

-L_ 1-1_ , ---_- 
PIeass refer io Appendix - Irnpokhnt Disdasures and Analyst- 
Cerfiff cation. 

Davk! E Fiirlc.r 

813.2i4.7520 
Eagi;ia Ilughes 
mhugtws@iwbakd oam 

Holko w1, Doerr 
hcloerr@wbidrd.com 
215 553.7816 

dp&e@r&&rd-mm Adlcn 

414 765.3e5e 

is received; tnerefore, We maintain our Neutral raking. 

company long-term EPS growth of 4-6'36 annually The dividend policy is expected fa 
remein consistent with DUK's curfen1 65-7074 krget paycXIt retla. 

pportunlties pofentiaily back in focus rior PQN with larger balmce 
improved financial rnetdcs. FDIIWIRQ the near-term EPS growb benent 

aatitlctpatad from coal-to-haiuraf-gas generation switching, ncrcteat geneiation 
additions am most ii'kely €he next key imestrnent opportunl!ies. - LBpcomirpg Caroka rate cases far DUK (2af$] snd PGN could pmdds an 
oppost3la8y &I a;st€fe m ~ ~ t -  t-egwS&my uram&$nn:ies In. a cstmnprt?lacnsive 
settlement CGnsirUdivE Csmlina ~+&ziary eswimrPmmE has supported setllernents 
in ihe past, Which we believe could iRdUde merger W rate relief issues in 'lie future. - Merger synergy savings muId he?p smooih poten6a.t W S ~ Q ~ W  rate increases 

associated with significant newileiiicientlgreener energy assats while keeping 
earned returns appropriate for investors. 

- Management estimates $300-$420 million in annual non-fuel O&M synergy 
savings in addition to $600-$800 million in jolnt dlspatchliuel savings over five 
years ($120-$160 million annually). 

Malntain Neutral rating, as PGN's st~dr. price WE 1Ikefy remain ~iasrgej bound 
($434461 until nacessaFy regul;ltory: apprwal is ~ Z C & V E ~ ,  w&ed by YE203 1 - 
Stmk couad underperform post-merger closing until 6pntlrgY savings and Inbgm8oo 
wnrlc k wlf underway, 

mailto:hcloerr@wbidrd.com
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Details 

Combined Company (SrsHook: 
Upon cilosure of Ihe merger by YE011, Duke Energy Corpoxtion will be the largest U.S. 
u%ty as measured by ma&et csp, generation capaclty, and eleckic customem The 
DUKPGN merger, if approved, looks io achieve synsigies thiough fuel and joint dispatch 
savings in the CIirolinas (54% of customer base), as well as increased investment fn 

tians. Hon-fuel OBM savings should pr he largest benefit IR 
t te regulated platfwrm 

throughout the contiguous service areas lo improve operational eificiencies and teduce 
the buslness risk profile. As Figcirs 1 illustrates, f110 newly formed company plans to focus 
on, investment In regulated aperztions and rate base growth. Management reiterated its 
long-term EPS estimate of4-6% annually, in addltlon to a 6570% payout ratio. 

synergies. Management will alternpt La I 

Figure c1: Post-Merger Generation Breakdown 
EBlT Conttihutian 

2010E EBK: -$5.5€3 
Generating Capacity Breakdown 
W\ai Owned Capacity: -67GW 

2 



mechanisms. Manegement 8qecls to continue the coal-to-gas switching program In order 
to comply with fderal/shate reguMLons, which shauld pmvide enhanced growkn 
opportunities &lough investmml in regulated apera;tons. As shown ira Figure 2 hehK the 
new& kxmd mapany plaas lo. shift its generation mix a m y  imm mal b bwer-&on 
solirrrss ind~dng dem coat and natural gas. 

Figure 2: Pdst-Marger Capa~iiy & Gstaeratian Mkx 
Actuai Generation Owned C2pEci:y 

Hudml Wlnd 

Source" CQmpRny R@Forts 

In addition io impmvad capzcity znd fuek diw-srsity, the inwesed geographical footprigt 
should lower &iie rqulatory dsk pmflta, BS €ha ccmibined company's regulated opetziioiis 
wal encompass 7.4 million customers ii7 s3x service brrilories. llpan mqec compb6on. 
EUKk lzrgest territory will be tt!e Carolinas (54% of ou.neb genera¶bg mpeeity), which 
bemefirs iron comlfflctive regulation. abwe-ammge cmtmer gmvAh, and long-term 
energy hhshc iu re  plenning. Future capex will M y  be focused nil stztes wilh enhanced 
regula:ory recoveiy mechanisms. Therefore a concentratinn of rqkiieied ogawiions in the 
Carolinas could help offset incroabing fisk from tho nan regulated power market in 0l-l 
potantially hoosling the combined company's WE multiple as dwersity rninimkes 
sfate-specific risks. Figure 3 iliustrates the breakdown of current generating capaciiy by 
stata, along with the total customer dsssificatlon breakdown. 

Figure 3: Geographical Capacity ,& CuS2~mer Ckss%lcztion 
Generakifig Capacity by Stere Customer Breakdown 

FA 
1% 

Source: Company Reports 
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Progress Energy, tnc. 
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rBe?rgas AG~W~S: 
Figure 4 llustraies Ihe impact OF Me merges on GIUWPGN stock prices and the symrgies 
nscassaryto achieve accretion In fhe first yearasiier €he rnergsr is finalized, Management's 
goal is to reach $rjQO-$BOO rnillioh in fuel sa\rings over the first five years of opsration as 
ewnomles of 6c2l~ are realized, a s  well as eventually roallte annual nm-fuel O&bl 
savings of 5-7% ($300-9;420 million) due io operationgl efficiencies resulting largely from 
coordinated operations in the  Carolinas. We expect synergy savings mill be shared with 
customers, the percentago most ilitely hammered out in a settlement lo heip mitigate the 
impact OT rate increases for increased ii'frasfructure investment, 

Figwe 4: Merger Anaiysb 
2012 P o  Fomz Ccrnbimed Ea,mings Boteritiel 
I g U K r i l e  ast ($MI '1,808 I 

I 
PGN Net Income est ($M) 
2012 Pro Forma Mi  2,795 

Regulaiiory Discusston. 
Cornpielfan of &e merger is motingent iiphln shareholder approtd ty h l h  cnmpanics, 8s 
well as regulatory approvals from Fedora! Energy Regulatory Commission (&R@f, 
Nudear Reguiaiory CornmissJon (NRC), North Carolina Uiillties CQrnrnissirrn (NCUC) and 
Sou& Carolina Pubk Service Commission (SCPSC). 

Synergy savings and aggressive clean energy plans (especlally i n  the Carolinas) cculd 
support prompt and conEtructive regulatory approval, as customers benefit from naer-term 
syoergy sharing and cleanor, mow efficient getieralion over the loripterm, 

PGNIRUK's merger 9y~eigy analysis and the passible of cuslorner syneqy sharing is as 
~0IJaws: 
* Mmagernwt expects io secure $6DQ-$800 million in joint dispaich and fuel savings 

war the first years f$320-$XG miilfoa annually). which will imm&iate!y bEtlERt 
@emha cusiernars Eind sheirskwitlers khmogh soins mi? of regulator-approved sharin!: 
mechanism. 

* Management &so est3maBs S30p-S42r! million in annilel non-fuel QBtM synergy 
sadrqpgeZ, g b m  the wonti@~~~s hatcarre of FGSJIDUif: systerne and reduced overhead 
cos's. Totai riol?-~elO&M expenses  are estimated Po be $6 billion for 203 2 As a proxy, 
the utMy industry is iypicdly ebie io ~ ~ p t p m  nowfuot O&M eKiiencies of 57% 
anntraBy Management expecrs Its non-fuel O&M sgnergy savings to be in tho 5-7% 
range, likely trending toward, the top end of the range in later yeears. 

\?/e belbve that PGNIDUK could use ypconling Carolina rGfe cases (DUK - 2011 and 
PGN -- 2013). bo discuss n e s z x a y  rate relief in addition to outstanding merger issues 
fincludlng synergy poiential and customer sharing optlotos). The magnitude of both the 
PSM wid DUK =:e mses could be sfggnlfiwt, as bo& cmompzmies are looking b remw 
bSP~ns of d o k s  af inhstrmtme im?@xieni via its Fleet Modarnization Plans. Therebre, 

, 





Key investment consf dierations Include, but are riot limited to, [he foltowing: 
0 Soiid rageriated electric: utilities. In tho long term, we expect 2-3% regulated utility 

earnings growtin reff scllng above-avora[?e population and economic growth io the 
southeastern US. and cmslruciive mgolatory environments. Above-avemge customer 
grov& ob mr Zklyear, hzs albwed PGN to hold base raks steady while keeping 
raturns atrlmdive for investom. We be!ieve he regulafary enviia9m:antrs in ffia 
CBiolinas am mnstsudiva from an Iwesbr standpoint, puddly  offset by a less 
conslrtxth decision rece&y in Roride as the regulatory process has bemrne more 
Nihcized. 
k%qsr provides potential ups!& to Img tern- EPS g r m b  ME. PmpsEd 
sir&~g.gic merger batwaen PGNADUK ~EFsngthens fiwnclat mebjcs and balanc-is €keet 
&e, we belbw key attributes necessary to dticiendy fund substantid infrastructure 
inwstment opgo~unltiss. 

a Eovfnpnmenhl upgrades. Since 2002, PGN has Invested owr $2 bitlion in 
envkonnenlal equipment In order io comply with feedotal air quality standards and 
plans to invest an addilional $1-2 billion tkroulgh 2018. Environmental 
investrnenWcosls are recovered through a cost movesy mechanism in Florlda. In 
Noith Carolina, advancgd rzcovery of Invesiment was aamnplished through the 
stat& Clem Srnokesteicks program- 

* Above-average dividend. PWs dividend of 82.48lshare provkkis an above-average 
ylsld of -5.6%, and we expect no dividend rate gmwih until RGN reaches its :z!e!ed 
711-75X payaut level possibly by 2042. bi the meigef is approved, PGN's dlviderrd rate 
w u l d  improve 3% lo DUK's current dividend r a h  

* Iwpm~ing bdance sheet. PGN has bmsbsd 8s liquidiiy Ihsakigh issuances of debt 
and iquity, and as a resutt tha company the company is well posloned b r  an 
accaiewiion in infrastructure inveshmi. 

0 Vatlt;ifZon. Our 12-month price target of M6 is 23x our 2012 EPS estimate when 
adjusting for an estimated 91-Zshare 1ncremeartt;l value associated with PGN's 
synfuei-related tzx credii carry aids, We befleve a PIE rnuliipk inlins with its 
regulated peers reflecgng improving regulatory environment Florida is wsrrantsd. 
PGN's peers in Baird Regulated Electric Utlllty grolp currently txde at a median 201 1 
PIE of 12.7~. 

Our risk rating on PGN is Lower Risk given the relatkety tlrnibd mnmi earnings wtatflity 
and' expecfed stock price wlatillky Festilted frorrp its pdmady ~~tgulaled utility btshess. 
Rlskx indude, but are no: itmiled to, ths fcllowingi 

* The comptny's btisf#efis Is -zEnsi!be fluduaiions iTt the *&her+ A pariicularty 
warm winter ah  cool sL(rnrni?r could adve ly affect PGN's tinancia1 results. 

* The company ~ B S  no centml over &e wholesale prices of mhwai gas, oil or coai. 
While the company maintzisrs a fuel clause recovery mechanism that helps miligate 
risk, a spike in the pdce of these fu& could adversely affect the company's financial 

PQN pucrchases on the open market a matterlal portion of Tis eiectriicity needs. 
Like natural gas p d a s ,  the price of wholesale electricity can and does fluctuate. While 
the company rnalntalns a fuel clause recovery mechanism that 'neips mitigate risk, 
S W C ~  fluctuations could &VerSdy 

* PGN's uUlity slper&ons am hie and lof;~B bgisliitive 
reiquir;Etnae&s. GI?aog&i irp %guf y aFtvkormeai in gznerd as 

iSSJtS.  



escription 
Pragrass Energy is an integrated enemy holding company headquartered in Raleigh, NC 
farmed in 2000 thmugh the merger of Caroliha Power & Light and Florida Prograss, 
Pragmss Energy's two main operating subsidiaiies, Progress Energy Caraiinas and 
Progress Energy Flaribz, are regulated electric utilities serving over 3.0 million resldentlal, 
commercial and hdU6triab customers In the CarolinBs and Flcdda. Progress Energy 
purchases and generates electridty tiamugh a rdx of fluclear, coal. gas and hydroeledric 
generating facilities and transmits and rjistriii&s the power to its reiail cusbmew and 
a%er uhoksak cnsbmers. Progress Energy h a  successhifly dh%!steci i t s  non-regufzkd 
business=, rnakfg ip~o-ogress Energy one of the targmt pureplay regtllaied eleclric 
utilities in the US 

Robert W. Balrd & Co. 
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3 Est Yr 
2809 20101E ZMlG 2 0 1 2 ~  arowth 2a05 2006 2007 2008 

Total Revon~o $10.108 $8.726 $9.153 59.167 $9,886 $?O.lGl SIQ,457 $10.689 2.2% 
4.626 4.617 4,8D 
TAB 1,508 1.681 

31 126 73 
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Infernal Cazh % bFTotal Capitol 4 7  G.2 52 d 8  5 1  3.9 4'2 d.3 
coverpgs Fbiios 
Interest Cohngs Ex, Noh-Cash 23 2.7 2 8  28 28 2 Q  3.0 3 0  

rJ 27 29 ZB 26 29 3.0 3.0 
Ed 3 51.8 53 I G.7 6i 5 4 B 55.5 58.9 

hkrnal c a b  % S t T W  cap. RX. JZZ 43.8 36 0 52.7 xr3 324 36J 40.7 
% 0t;TCki cap;tal 
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KWH Sales Retail (MM) 83,278 82,861 83.863 82.350 80,44b 8$,336 82,fB'I 84,135 

Net UlllllyPiant in Scwlce 1W22 16,244 16,606 18,293 19,733 21,393 E2,958 24,174 
Conetruciian Work in Progress Et% 1.289 1.7136 2,745 1,790 1,SSd 2,280 3,090 

W H  Sales Total (MM) m.977 m , s w  i 0 5 , m  IOWW 98,246 90,487 102,604 i(1-1.387 

% YoY R o t d  Q t W h  2.11 (0.5) 1.2 (1.8) (23) 1.1 1 .€i 1.8 
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I--,.---..-" I--. - "- Cl'ufilnllad by Eiuall;lt&-- I 
3 Robert W. Baird & Co, maintains a trading market in the securities of PGN and DUK. 
3 Robert W. Baird & Go. andlor Its affiliates have received investment banking compensation from Progress Energy, 
lnc. in the past 12 months. 
Robsrt W. Baird & Co. and/or its afilial@s expect to receive or intend to seek investment bahking reiaied 
compensation from the company or cornpanles mentioned in this report within bye nexl three months. 
Investment Ratings3 Outperfwm (0) - Expected io outperform an a total return, risk-adjusted basis the broader 
US. equity market over the next 12 months. Neutral (W) - Expected to perform in line with th 
market aver the next 12 months. UrderpePfom (U) - Expected to underperform on a to& 
b)ilsis the broader U.S. equity market over t h e  next 12 months, 
Risk Ratings: L - Lower Rlsk - Higher-quality companies for investors seeking capital appredatjon or income with 
an emphasis on safety. Cohlpany &aractfrjsticG may include: stable earniqgs, conservative balance sheets, and  an 
established history of revenue and earnings. A - Average Risk - Growth situations for investors se 
appreciation with 0n eniphasis on safety. Company characteristics may include: moderate volet 
balance-sheet leverage, and stable patterns of revenue and earnings. N - Nigher Risk - Higher-growt 
appropriafe far investors seeking vdlb the acceptance of risk Company characterisiics may 
indude; higher balance-sheat lev nd higher level$ of earnings and price1 
volatility S - SgeculatBve Risk - High-growth sitiiatl for investors wiliing to accept a high 
degree of volatility and risk. Company characteristtcs may indude: unptedictable earnings, small capitalization, 
aggressive growth strategies, rapidly changing market dynamics, high leverage, extreme price volatility and 
~nkhown mompstitive challenges. 
Valuattican, Rathgs and Rlshs. The remmrnendatiorl and price target containad withh this report are based on a 
time horizon of 12 months but there is no guarantee the objective wilt be achieved within the specified time horizon. 
Prica targets are  deterrnlned by a subjectlve review of fundamenlal znd/or quuntitakive factors of the issuer, lis 
industry, and the security type. A variety of methods may be  used to determine the value of a secltrity including, but 
not limited to, discountad cash flow, earnings muiliples, peer group comparkons, and sum of the parts. Overall 
market rlsk, interest rate risk, and general economic risks impact all securities. Specific information regarding the 
pdce target and racommendation is provided in t h e  text of our most recent research report 
Distribylnion of Investment Ratings. As sf December 31, 2010, Baird US, Equity Research c w e r e d  ,633 
companies, with 44% rated Qutparform/Buy, 50% rated Neutral(Nold and I % tated Vnderperform/Sell. Wi!hin these 
rating categories, 17% of OuiperlormlBuy-rated, end 11% of NeutraVHold-rated cornpanles have compensaled 
Baird for investment banking services In the past 12  months and/or Baird managed or co-managed a public offering 
of securities for these companies in the past j2 months. 
Analyst @ompens;etkn. Analyst cornpansation Is based on: 1) The  correlation Bshwen the analysfs 

Robert W. Bdzd & Co. 11 



recornmendakions md sto& price perbrmance; 2) Eatfngs and  dik-eck feedback fiom our invesfing clienfs, our sd+s 
force an3 fram independent rzting services; and 3) Tile anelysi's prcrductivitj! inchidiQ ffw quality of the analyst's 
research and the amiysFs conkibuiicsn to the grow& and davaloprnent of our dvereli research effort This 
compensation critaria and actual cornpensaiian is reviewed and appravad on an annuai bssis by Baird's Research 
Oversight Committee. Analyst conapensntion is derived from all ravenue ~oiirces of the firm, including revenues 
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&Wc dstai! afffrnis our view 
After gscing mo;e details on lhe lransaoilon from $he investor monkrence call, we 
continue to believe thzt Ihe Progress Energy ecquisition m a k s  strategic Sense 
for Duke. We beiieve that the deal should be accretive following the merger dose 
based on synergy expectations and re#sonsble regtilatory outcamas, 

the merger 

8ccFerlaPs re.Ef;onabls kVir5i: syateysjy target5 
Management gave mare detail on expedted merger syriergie9 &iring lhe 
confarem call, They expect non-fuel syner9ies to be 5%-7% of cornbrned 
nonfud Q&M of ebout$6E, or amunri $%OM. This wOU!d be on top of $8OOM- 
$800M of imsdkite castomer savings over 2012-20;6 dua b fuel acd dispatch 
op~mfzahm of the combmed fieet In 1176 Cm!inzs. flsurning that Duke Mil haw 
t3 &are 5Vh a i  nonfuel synergss. we m&na2a $0.03-$0.CWsh af accrs'jon 
In 7012 and 2013. P4magen;erii also expads 4%8% a-iwal EPS gm3w'th off ofa 
2045 base year. 

R & & ~ t e  ifatzl'eTe"rt>rm cn UUK; EGN rating moved i o  6 
Wfiile tine megervx?uM eddresj we ai  ow b y  M E I ~  on Duke Energy's now 
regulated risk pinfile. there am &I signriicznt h u m  that need to bo cross& this 
year. Key ksua thst need ta be wsnfved am the Ohio elE?ceic rate plan, the 
rjuesUon ofEdv{atdsport cast increase remeiy, md suixe%fut mrnpla~on of ;he 
rnerpr, WE? reiiercits our Underperform on Cuke given fhess hurdles end its still- 
premium V 8 l l l ~ ~ O n ~  We changed OUT rating on Progress b 8-No Rating fiom 
N e u t ~ l ,  Due to Duks's c%r, we balleve that PGN wlli no longer be trading cn 

.- ._ . 
ZQfiOfl 

1.42 
1.42 

1511% 
1,42 
0.26 

BcrfA kAr7mill Lynch does and geks to da business wilh compahjes covered in ikj research reports. Ass il?sult, inveslnrs should be awnre !hat the Iimt 
may have a mnfl[d a l  interest thal could affect &e objectivity of this report Investors should consida Ws mpottas only a single factor in making their 
investment deceon. 
fiebrlo Z m p I a n t  disclosures an page 7 to 10, Analyst C d f i c a h  on P&~06. P<oe ObJedrrk BiisislRbkoa page 5 Link IQ Dotinilions as p2ga ! L i r t m z  
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41% 5.1% 
8,348 9,038 
10% 8.3% 
4,785 6,303 
1.9% lZ , I% 
1765) tw 
1.5% 1,864 
3.0% 11.1% 
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lDub Energy 

Fcllowing greater detail given by the campaniles post Vanday’s merger 
announcement, we bdleve that the strategic rationals continues to be sa!!d for 
both mmpanis - and ifi Ime wiih a i r  inttial take in paiticular, tha m p a n k  
pro\n’dsd more &tail fm synergies (WWch v;e oafin6 SelW} Wid es@ing$ g o M t  
pst mer5er. Wthoi~i giving 202 7 earnings g ~ ~ i d a ~ ,  ;ire ampantes believe tilat 
ti fong-term earnhs gnur’$l f&e af 4%8% OB of a 201 1 earnings W e  is 
achleusbla foliarving the merger. 

84erger should be (accre3vo s5su:ning iricrdest syiaerpiez 
As shown in Table 1, we expect that the rneQer should be moderately accretive 

overall synerggias wilt be abaut 5%7K of rmibined 2012 O&M of about $El, or 
$soo-YtzoM/yr. We believe iha! it Is r3asonabIa to assume that sharing fiorne of 
these benefits wlll be a condition of merger approval. This is on top of the $600- 
$SOOM of %el and dispatch savings that wlll directly benent ccistornors In the 
Cerallhes, over 2012-2016. If ‘Ne assume t3-a Duke Will tis able lo rotain half of 
!?E nanfuel synergies, than the deal coirld be $0.04/sh azrstitive in 2012 and 
$O.Wsh acuelivft in 2013. 

oUKsb?amem-Ildieqully 127 1.32 1 2  
PGMsbndakmeEfS-noe$?y 3 18 3.33 3 46 

D M  ncY Incame 1 .G85 1,737 1,843 
PGN net income 930 eo2 1.018 
T& Incarno pmsyneergies 2,@3 2,719 2,851 

DUK sheres I‘W I326 

ergedEFS p s i  qnerglas 
-I___ 
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Dabe Energy 

Duke gairca; r? mx.e I cgufated 1)' &$ik 
We see sevemt p3sifiwes for Dtks ~4th iile Pmgress acquistion apefl from She 
eamirigs zczetich *.e first is ~ddirig regulated e t l rn inp  ami redacing the 
bustnss; risk po'Ste. &out 25% oiDuke's earnings a x e  from unregulated 
ezrnhp st Commercial Power and !he ~nierndonai CsegrnenE. A%?: huyiqj PGN. 
this would fall to about 15% We could further &que tkat tha mmblned company 
WiJld be less interested in conUnuing to operate the aifeclively deraguietsd 
generation fleet in Ohio. The second bsnefit of the merger IS clarifying 
succession questions- Glwerl changas in Duke's management laam -partially 
sierming from isms in Indiana- k e E  was no dear successor to Jim Rogers i;: 
Duke The PGN aquis(iion rmrl anm?r?ficerneni of Bill Johnson as CEO ESQ!WS 

titis 

P i x g r e s  belacfits fronl balar Ice sheet, higher dtvldend 
While the merger ;Ippwrs to have a stronger ratfonafe an face for DUka than 
Progress, we do believe that there are benefits to Pr'ogress shareholders Ths 
adoption of Duke's dividsnd Will meen a 3% dlvicisnd incrsase far PGN 
8haroholders as Wl as the pobnUal for -2% annual drJidend grow'i going 

Itaiterate Underperftmn ofc Di lK - work ta be done in ' I 4  
We we reiterating our Underperfom rating on Duke EheRiy. The merger docs 
address the prlmarg comm that we heve on t4is stack - its unrqpkted earnhas 
e x p ~ s w  HoaueVer, bebaen nw and- rnwger cfoss wa beilem Bese are &I 3 
few Issues 'sle4 D U K d l l  need to resolve Risks to wr price c5jecfiw are ii 
strong tornaround in the paver markets that s e w s  to fix 6ms of OW mricerns zt 
CornroerT2at Pamr 

e Merger approval. First Is obviously receiving timaly merger approvals in tho 
Carolbas and from the federal gavernment While the merger approval 
standard in NC is to hold customers harmless, we rroufd still expect much 
focus on haw tx, share synergies Additionalfy, press qmrts  on rvtonday 
su,-gesied that Dcminion had made of fwi  lo buy b 6  D@ke and 0 l l r o g p - s ~  
lgte last waek, raising !ha possibilfy that other pa&s get invohed. 

Qhlo. Duke 91111 nfieds to reah\ 8 conclusion on i& Ohio rate plan and 
ultimately decide whether to retain tine unregulated generatloi'l there Wa 
continue lo teamain conmmed about poientlal downside In 2012 from the 
adoption of new rata lrt OH arid the threat of shopping, 

In2izn&dwardsgosk, Finally. Duke wrt neeti b mads a resdbliinn in 
h a a m  werhow to m m r t h e  signiflmn: msi increases a1 Be Edwaxtsport 
lGCG po~;s;r pbsnt There had h n  a seWmeni in which DUK would e m  a 
fcr;er ROE m u1e excess mb, but v 6  vlahdmm following ethics 
questions in communications behween Duke and kndiana regulators, 

a 

- 

Separalely, we changed our reting on PGN to 6-No Reiing From Neutral basod on 
t$e merger announl;ement Became of We deal, the 8tmk will no longer trade on 
iundmenbals. 



Price objertghw basis Et risk 
Duke Eraergy (DbX) 
Our prlw obJecUve 1s $17. In OUT viaw, tho regUleteci utility businsssr?s deseni'e E 

slight premium valuatlon to the sector, while the Cornmerclal Power and 
Iniernalianal merit a slight discount. Wa value the utlilties at 14x 2012E EPS of 
$0.99 (net of parent los&s) Which equates to 514 per share For the nom 
regulaied operatiorts, we use 1Q.5~ 2012E EPS of $0 31 ~ or $3 pe; share The 
stin-oUhepa& is then $17. Rlsb 'lo our price ok$e&s are a strong turnaround 
in lha p c w  ma&& :ha! S ~ N S B  to fix some of 5ur concerns ai Commercia 
?waar. BoUl be si.loppt?g 
cumnt io:+pdmd P C J W . ~  market. A d d E d y t  DUX Is trying L? ~ O V E  Ohio fUrtSl~r 
fnviard rwegukticm and may try to address t E 3  2012 prke 6% in ihaf conkxi. 

and post ESP ral9-off eisk are a + w & ~ n  0ffthe 

Pro2jtess E,nergy ( P W )  
We hsva rmcved lh7e i ~ b e & x W  opinion 00 the compaw~'s s!orls. Cfitraskm 
shou!d no longer r&iy 00 our previous opinions or pdce objectives. 
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L W R E A S ,  DEC and P E t  intend to jointiy dispatch their Power Supply Resources in 
order to most economically serve the Native Load Customers oE both DECl and PEC fnliowifig 
the consummation of the Merger; and 

WHEREAS, tbe Pariies &sire to establish a &mework under which "Jle foregoing joint 
dispatch oi' the DEC a d  PEC Power S ~ p p i y  Resources, m d  the resulting cost sevbgs wl.11 be 
eqitimbly shared between the Pa+es; 

NOW, THEREFORE, in cansiderahx of the pzemkes m d  the imufual covenmts 
agreements hereis set far&, the Parties m~lna l lg -  tigee as f o % l a t ~  



2 



7'VAC..4W' means the Vkginiz-Ca.ro1iriz.s sub region xi'thehia the No& American EBectxic 
Refiability Corporation's (NJ3RC) SERC Reli&%ty Corporation (SERC). 

"VACAR Reserve Sharing Gr~epp Arraiigomcent'' means h e  cullection of a p r e m ~ l e ~ t s  and 
procedures develaped concunenily by the Priplcipals and Operating Representaiives of nldliplc 
INO-party Inlerchmnge Agreements as described in the Operating Mmud  for the VACAR 
Resene Sliaring Group Arrangement, Revision No. 2, &ted January 11, 201 1 by md among 
Dominion, Duke E m r g  Carolinas, LLC, Progress Euergy Carolinas, Tnc., South Camlina 
EIec$ic & G a  C ~ ~ p i a n y  and South Cmo!ina Public Senlice Authority, as mended. 

2.1 

Subject to approval md any conditions imposed by state and federal regulatory 
authorities, this Agreenitat shall take effect upon consummaiion of 111.0 Merger and shall 
continue in full force and e@& for a period of five (5:) years from the effecthe date, conthuirlg 
tbcrater termmated by mutual zgreernent of the Parties or by ejtlier Party upon five (5)  
years' written notice to the other Party.. 3f &he Parties (eminete the Merger prior to its 
c o m u m t i v q  this .A_pz.t3at s h d  have do Sbr6e or  eEect. 

4LRTHCLI.E IH 
SCOPE OF ?€BE AG+mEWm 

3.1 l?ur!3ose. 

'The p&iary purpose of thjs Agreer~lent is to provide thel contractual basis For the Joint 
Dispatch of the Power Supply Resources of both DEC a d  PEC the p v s e  of reduchg the 
cost of serving tlrair Nadve Load Customers to the extent c s t m t  with h e  proesion of 
xe!iable electric service, I~~.E.Y]F Standarb, and qpllcsbk laws and regulations ("Joint 
Dispatch"). This Agreement dsu shaU pru\:idt: &e C C J Q L T Z U ~ ~  btsis for the shaing of the cost 
savings resulting from such Joint Dispafch, 



3 2 Limits an S c o ~  and Effect ofthe Agreemen1 

(a) Nothing in this Agreement is intended to or shall it be construed as: 

(i) Providing for or requiring a single ;Slte;gmtec! electric sq'stsm, 

6.3 Proxiding for or requiring 8 shgk BAA2 control ;LHCB or 
tmwniission systcn?; 

(iii) Providing for or requiring joint planning or joiiir development of 
gerierstion or transmission; 

(kv) Pmi:iding for or rcqalring a %.rrj~ TO constmc; genemticra~ at 
tmsmissian €;lcili ties f5r the benefit of the other Party; 

(v) Transferring any 6g.hts to generafon or k~nsmission fzcifities %om 
one Paw to the oilier; or 

(ti) Providing for or requiring say equnlizaion of the Pmtics' 
produ&on costs or rzies. 

(b] 'To the extent &at the Partm'es desire to engage in any of &e amiviries or 
take &fly of &e actions described in Section 3.2 (a), the Parties 1 6 1 1  mend this Agreement or 
enter into a separzte agreement, subject to approvnf by the agpIicabk skte and federal regulatory 
authorities, 

(c) in adclition to the foregoing, DEC w d  PEC haye .gee& ia previam 
proceedings bdorc the NCflC fNCUC DacBet E-?, Sub 795 and NCUC Ducket E-Zs Sub 584, 
respecrivdyj, to &seat into my Zffiiittte ageemem such 6s this Ageemcnt the followihg 
provision 

(i) The participation by both DEC and PEC in "84s Agreement is 
voluniary, neither DE@ nor PEC irj obligated to pidcipat'e in ths Ptgeernent or to make my 
pmchases QI sales pmimt thereto and the p&cipatiou of bod1 DEC md FEC in this Agreemen€ 
is subject to ternaimtion, -der notice is p:ovided pwswnt to Sccrion 2.1 ofthis Agreement; 

($3 Neaer  DEC nor PEC m y  m&e or incur a c h q c  under tfu's 
ent except in accordance ti<& North Cmlina law &rind the riles, regulations and orders of 

the NCUC proniulgated thereunder; 

(ii) Nei~her nEc nor PEC may .seek io reflect in its North Carolina 
arrtail mifes ti) arly costs incuncd under this Agcrment erceedbg the amount ailowed by thr: 
NCUC or (ii) m y  revenue level eamed under the A p a n e n i  ofher t3m ihe amount imputd by 
the NGUC; and 

(iv) Neither DEC nor PEC vv;U assert in my forum that the NCIIC's 
authority to assign, allocate, make pro forma adjustments to or disallow revenues or casts for 
retrcil rateinakhg and rz,dafory sccountiiig arnd reporring pwpuses is preempted md DEC md 



4 1 Joint Uisaatoh Fmctioq. 

DEC shall act as the Joint Dispatcher. an behalf of DEC and PEC, imd shall haw the 
fallotvirag rcsponsibi 1 itiss: 

(a) Directing the dispatch o f  botli DEC’s and PEC’s Pawer Supply Resourccs; 

(b) M d h g  Power Purchases COP durations of less than one ycar (”New Short- 
Tern Power Purchases”) to serve the Parties’ Native Loads a d  making Nan  native Load Saks 
for durations of less than one year from the Parties’ Power Supply Resources to the benefit of 
each P a ~ s  Na&e Load Customers; 

(c) Dzidophng a d  providing h i h  and biIliag-relakd informaSoion TO 
eRectwic the tzms or” &is Ag~emerii; 

(d’j Such other as&&ies and dudes as may be ssignzd fiam lime to timi by 
the m u r d  agemcm of the Parties: subject to appGczble state m.d federal rcgul&xy approvals; 
aod 

5.1 Joint Disoatch, 



5.2 

Nothing in this Agreement is intended to diminish or alter the jurisdiction or authority of 
the NCUC or the PSCSC over the Parties, includiag, m o n g  other things, h e  jurisdiction and 
authority to establish the retaiI rates on a bundled basis for each of the Fades, to impose 
regulatory accounting and reporting requirernents, to impose service quality standards, to require 
each of the Parties io engage separately in least cost integrated resource planning, or to issue 
certificates of public convenience and necessity for new generatiag resources, In addition, 
nothing in this Agreement is intended to alter the Parties' contrzctual or regulatory obligatioils or 
to provide for Joint Dispatch in  a fashion that is inconsistent with those obligations, including, 
without limitation, the following: 

Comolislnce with Contractual aod Regulatory Obligations, 

(a) DEC's obligation to plan for and provide least cost electric servicr; to its 
Retail Native Load Customers and PEC's obtigation 10 plan for and provide least cost electric 
service to its Retail Native Load Customers; 

(b) DEC's obligation to sewe its Native Load Customem with the lowest cost 
power it car1 reasonably generate or purcliase fxom other sources, before inaking power available 
for Non-Native Load Sates; 

(c) PEC's obligaiion io serve its Native Laad Custoiners with the ,lowest cost 
power it can reasonably generate or purchase from other sources, before making power available 
for Non-Native Load Sales; 

(d) All of DEC's and PGC's respective obligations mder wholesale purchase 
contracts, including contracts for thc purchase of energy and capacity on a non-dispatchable 
basis; 

(e) All of DEC's and PEC's respective obligations under whoiesale sales 
contracts, including obligatinm under full and partial mquirementS sa!es contmcts; 

(E) All of DEC's and PEC's respective obligatioris under reliability exchange 
agreements existing prior to the effective date ofthis Agreement; 

(g) DEC's aid PEC's respective transmission rights and obligations, including 
rights and nbligatiom under any transdssion service agreerne1ier;ts or trmsrnission tan'ffs and their 
respective obligations to provide transniission services and to act BS the BA for their respective 
BAAS; 

Reserve Sharing Group Anangemcnt; and 
(h) DEC's and PEC's respective individml obligations undelr the VACAR 

(i) DEC's and PEC's respective obligations with respect to Must Run 
Resources to e115ure that they are B Q ~  dispatched in a m m e r  incowhtent with the contzactudll, 
operational, reIiabi1ity or regulatory requirements applicable to such Must Run Resources. 
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6.1 GemrzhLt, pasozmes. 

ills of tha effktive date of this -4grt3emen~ all generating iesources including hose zhzr 
begin canmercial operation &er the effecgve daie of this Ag be a Power supply 
Resome of the Pmy &%.at QWTIS it and that Party shall be e capacity costs ad. 
energy costs of web Power Suppl:? Resources. If the quently dilrowed tc) 
devebp future generating remwes jointly or ti, enter into a zeservc sharing agreement with 
respect to &me generdng resources, the Parties, at the time &at t h y  enter into such rm 
arrangement> and subject to the receipt of all relevant skte and fedeta1 regulatory zppprovals, shdk 
agree, upon the allocatiari ofthe generation that i s  the subject ofthat arrangement for pufposes of 
determining the Parties’ Power Supply Resources and responsibiiity for capacity costs md 
energy cosis. 

6 2  J3iStirmg Po.cler Purchases 2nd New-Lonn Term Power Mchases. 

6.3 Kew SSnart-Tem Power Purchasg. 

(a) 
the Agrement for duntion ofiess than ti year (Wew Short-Term Power Purchases“) shall be 
treated as follows: 

Power Purchases contmcred for by ei&er Party afia the effective date of 

ti) If a New Short-Tern Power Purchase is delemihied &er-tho-fact 
tu have been economic to both Parties or to neither Party, each Party shall be allocsrted a 
percentage of the Mwh, capacity costs (if any) and the energy C O S ~ S  assaciated wjth such 
p w c k  qua! to t-he P;ir;y’s Native Load for ‘the holm in which plaschmcs zre made divided by 
the sum of bo.‘! PmieS Native Loads for such hours. 

(ii) 11.’ a New Short-Term Power Pmchase ti subsequentiy daeminned 
to be economic to OII?~ m e  Party> rt.le MWh, capaciw costs (if any), and the energy cam 
associated w i ~  such purchase &.dl be allocated IO the Party for wbich the New Shod-Tem 
Power Purchase is ecorraaic. 

@] The Nwh ofa New S’ircri-Term Power Purchase dm has been allocated to 
a Party pursuant to Seetian 6.3Ea)O) or (E) shall be a Power SuppIy R ~ a u r c e  offhat Pmy. To 
the extent that a Par@ incurs eaergy COS fer a New Short-Tern Power Purchase thzit dffers 
from .the aUocatiom set forth iu Section 6.3(Et) (i] or (ii). a transfer payment will be Sadc to 
reconcile the difference. 
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initisl[y for the energy cost of its Power Supply Resources deemed to have served the Parties' 
Existhg Noa-Native Load Sales ("lncuned Esisring Won-Native L Q ~  Sales Costs"). 

(a) Pa-meais hi a a g y  seks to meet New Moa-lu'ative L.aad Sdes 

(i> M e r  the fact for each ;ZOW, &e J ~ b t  Djspztcber slid1 use 
production cost modeis to determiisle, the energy costs allocated i~ the New Non-Nati~e Load 
Szks pursuaiit io Section 6.5 and 7.2. Such energy costs shdI be compared t9 the xweaues 
gmner&d f koa  such d e s .  This cli.ffkreace2 wbethes positive or negative, will be coosidemi the 
'Woo-Nabve Load Sales h'krgh.'' Ezch Party &E& be enlitled to 8n amount e q d  to; (1) the 
energy cost from Pa Power Supp!y Raorrrces dlocsted to the New Non-Native Load Sdes; (2) 
plus a percentzge of the Non-Native Load Saies Margin equal to the MWh produced by th~' 
PEcrty's Power Supply Resources during ttia hour divided by the total MWh produced by both 
Parties Power Supply Resources during the hour. 

(ii) To the axtent that the Parties incur energy co& for and reyemes 
from New Nan-Naliw Load Safes that produces a different rasult than the cdculatioa set forth in 
Section 7.5 (a](i)$ a transfer payment w.vill be made bekveen &a Parties to reconcile that 
difference. 

! 
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(i) Mer  the ,facr, for each I~ow,  ths Joint Dispatcher shall use 
production cost models io dotermine the cost each Party woulci have incurred to serve its Native 
Load without the benefit of Joint Disptch (“Stand Alone Native Load Costs”), The positive 
diPFclence between the cost of all Power Supply Resources deemed to kdve served Ihe Paties‘ 
Native Z.oad pmuam 10 Section 7.4 and the sun1 of the Farties Stand r?Lloae Native L a d  COSTS 
shall be ‘3re “Native Load Joint D i q a c h  Savings.“ 

(ii) The Joint Dispatcher &all allocate tQ each PaRty gi pra mta S ~ G  of 
the Naive Load Joint Dispatch Swings b m d  an each Farty‘s relathe aincrund of MWh prodcced 
by their respectiive Povxx Supply Resowces in h e  bowT. 

(iii] The J ~ h t  DLsparcIier shall then submc~ each 3my’s alIocated 
shim efH&i.tre Lozd Joint Dispatch Savhgs for rhc haw from its Stmd Ahne Natke  ILmb 
Costs i-m t h t  ) Z o ~ r ,  The resdtiag cost 6,a~ fer each Party &dl be that Party’s “Joint Diqatch 
Nethe Load Costs” for thc haur. 

(iu) The Party whase Johxt Dispztch Native Load Costs for ai hour iue 
more thin. i t s  Incurred Native Loud Costs for tint ham shdl owe uhe other Party a payriimt for 
that hour equd to the ififfecence betweeul hi Joint Dispatch Native Load Costs Md its Incurred 
Native Load Costs. 

The Jakt Dispatcher sEdl s m  each Party’s payment obligRtions reduced by its payment 
entitlements under Sections 7.5(a), (b) and (GI above for &ai hour. The Parly with a positive 
total shall owe lhat arnomt to the ot5er Pzrty as pap-cni for energy sold to il during that hour. 

E a: Farty requires addition4 capcity in an hour in order to meet its abL&t.ions Heliiibiy, 
arrd the ofher Party has the abgity to supply all oi some capacity (whh or without accompmying 
cnergy), without impacting reliabifity or service quality to the selling Party’s Native Load 
Customers, %en &e JoiiltDispatcher may eaicr into a capacity sde on behalf of-Jla selling Party 



pursuant to the selling Party's then-eRective FERC-filed cost-based rate tariff and such sale shall 
be priced ia accordance therewith. However, nothing in this Agreement: shall be construed as 
creatbg i? right in either Party to the capacity of the ofher Party, 

9.1 Records, 

The Joint Dispatcher shall maintain such records as may be necessary to determihe the 
assignment of  costs savings of Joint Dispatch and the payments rcquired pursuant to 
Agreement. Such recgrds shall be,made available to the Patiies as reasonqbly required, including 
as needed for s h e  and federal regulatory purposes, 

9.2 Montlilv Statements. 

As promptly as practicable after the end of each calendar month, the Jobt  Dispatcher 
shall prepare a statement setting forth the monthly summary of costs for which each Party is 
responsible and rcvemes fiom Short-Tern Ncn-Native Load Sales to be allocated to each Parry 
in sufficient de$iI as may be needed for setflements under the provisions of this RgIcejFnent+ As 
requited, the Joint Dispatcher may provide such statements 011 a~ estimated basis and then adjust 
rhose statements for actual results, 

9.3 MozithIy Bills, 

As promptly as practicable afier the end of each calendar month, the Joint Dispatcher 
shall prepare a monthIy bill for each Party based on the sum of that Party's payment obligations 

ts payment entitlements calculated pursuant to Section 7.5. The Joint Dispatcher 
ligations against its hourly payment entitlements, and 
for each December shall also state an annml payment 

Party's hourly p a p e  
r the differences. Th 

amount that nets out each Party's obIigations and entitlements for the calendar year. 

9.4 Billin~s and Payments. 

The Joint Dispatcher shall hwdle all bilIing between the Parties and with other entities 
with which the Joint Dispatcher engages ;P activities pursuant to th is  Agreement. Payfnent 
between the Parties shall ba by making remittance of the net m o u n t  bitled or by making 
appropriate accounting entries on the books of the Parties. Payment ofthe bills for a calendar 
year shall be made no later than 30 days &er the receipt of the bill for December of that calendar 
year. 

9.5 Taxes. 

Should my federal, state, or [acd taiu, surcharge or similar ssessment, in addition to 
those that may now exist, be levied upon the ens'sgy dispatelzed pursuant to the term of this 
Agreement or for the Joint Dispatcher's Services provided in connection with this Agrekment, or 
upon either of the Parties measwed by energy or service, or the rcvonuc therefiorn, my such 
additioml amounts shall be included in the net billiilg as described in Section 9.4. 
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Neither Party &zIl be liable to the 0,ther Party for OF on accoimt a f  aay loss, darnage, 
injury, or expnse resulting from or arishg our o f a  delay or f d a e  tu perfom, either itl whok or: 
in part, any of the agreements or obIig&ions made by or ixposed upan tfie P d e s  by this 
Agreement, by r c ~ o i l  of or thxough strike; wo& stoppage of labor, failwe of conmctoi-s or 
suppliers of materials finclurfng fiel), faaure of equipment, environmental restticitions, riot, fire, 
flood, ice, wind, invasion, rivi! war, commotion, insurrection, mi! ilnry or usurped power, order 
of  any COW granted in any bona fide adverse legal proceedings or action, 01 of any civiI or 
military authority either de facto or de jure, explosian, Act of God or ths public enemies, or any 
other cause reasonably beyond its control and not attributable to its neglect. A Party 
experiencing such E delay or failure to perfom- shall use due diligence to remove the cause or 
cal~ses thcreo-f; howcvcr, no Pmy shall be reqUired to add to, modif;j or u p p d e  m y  fkcilities, or 
to settle a strike or labor dispute except when, according ta its own best jodpeat, such action Is 
~rEviSZblc. 

12.,1 - NG "lihrd Party Beneficiaries. 

Tbis Agreeinent does not creaie rights of any character whatsoever in favor of any 
person, corpom&m, association, entity or power supplier, other than the Parties, md the 
obligations hemin assumed by the Parties we solely for the use and benefit of said PruZies. 
Nothing in this Agreement shall be consttued 8s pemivhg or vesting, QT attempting to p e d t  or 
vest, in m y  person, corporation, zssociation, cntiv or power supplier, ~ t h m  than &e Parties, my 
@its hereunder OF in any 6f the xscmrces M fxilities o w ~ e d  ox mntrrullcd by the Parties or 
use thereof. 

12.2 waivers. 

Arry w a k r  tat any time by a Party of its rights mith ESF'XX~ ta B d e f d t  mder this 
Agreement, or n$i respect to my o&er mattis arising in commtii?on with this -&yxxnefit, shall 
not be deemed a waiver with respect to m y  subsequent default matter. Any dr lq ,  shoi4 ofthe 
rtah~ory period of limitation, k assefig or enforcing any right under this Agreement, shdl  not 
be deemed a waiver 01' such rigfit. 
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12.3 $uccessors 2ind Assigns, 

Tt?is Agcxrnent shrill inure to die benefit of snd be binding ody ~ p o n  ihe Padies md 
tJi& respective sliccessors ad assigns, &id shdZ not bc ass$x&le by m y  Party wiihOUf tlie 
writter? consent of the other Fxty except to z successor in the operatioa of its propedes by 
reason of a aiergcr, conso8idr&on7 sde or fk.mA-mne whereby substantially all such properties 
are acquired by or merged with those of such a successor, Subject to all relevant stat2 and federal 
I-egLrEZtary approvals. 

12.5 Scctian Headinrrs. 

Thc deswiptive beadings of the r'irticles md Sc~tioats oE tliis Agreement me used for 
comw&ence only 2nd shall not m o w  or E G S + ~ ~ C ~  m y  Q f i h C  E C ~ S  and provisions thereof. 

12.6 Hootice, 

Any nolice or demand for performance requixcd or pcrznitted wdw any of the provisions 
of this Agrcemcnt shall be deemed to have been givoa on the date of such notice, ia withg, is 
deposited in the U.S. mdl, pastage prepaid, certified or registered niail, addressed to: 

Catherine S. Stempien 
Vice President- Legal 
Duke Energy Corporation 
550 South Tryon Street 
Chwlatte, NC 23202 

David 23. Fo~aitaio 
Vice President -Legal 
Progress Energy Service Conipany, LLC 
4 10 S .  Wilmington Street 
Raleigh, NC 27601 
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(b) The Parties obtaining ail necessary approvals from State iegulatory authorities to 
consummate the Merger and enter into the Agrcemcnt, in all cs?scs without material condition or 
nodificatioo. 

13.2 Chmses. 

It is conlensplated by the Paties lhar it nay be appropriate fkom tinme io lime to change, 
e n a d ,  modi@ or supplement this Agxeernenl to reflect changes in opemrirtg p~ctices or costs of 
operations or far othareasons. Any sack cltmges to ?his Ageemem shall he in wiling executed 
by the Pmies, subject @ ail necessary state md federal reguIatary au&c;rizations. 

&aTlcL@ MY 
Cia&RLX4NCE m 

WCUC rnGQX.4TQRY IQRTBEW 

14.1 

IFI complimnce withMCUC regulatory conditions, the Parties agree 8s Sdiows: 

(st)  

E and PEC Re,datozv Conditiom 

To the exteat Joint Dispatch under this Agreement transfers control of, or 
operational responsibility for, DEC's generation wsets used for the generation of electric power 
for DEC's North Carolha retail customers, then: 

14 



(i) PEC will not commit to or carry out the tTms€eer except in accordance with 
all applicable law, and the rules, regulations, and orders of the NCUC promulgated 
thereunder; and 

(ii} PEC will not include in its North Carolina cost of service or rates the value 
of the transfer, whether or not subject to federal law, except as allowed by the NCTJC in 
accordance with North Carolina Iaw, 

IN WITNESS WHERE.OF, the Pasties have caused this Agreement to be cxecuted and 
attested by their duly authorized officers on the day and year first above written. 

DUKE ENERGY CPPIKOEHNAS, LEC 

Name: Brett C. Carter 
Title: President 

___________ - By: 
N m x ;  Llayd M, Yates 
Title: Presided and CEef Executive Officer 
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A. 4S)VeWkW Qf?riISl€$ 

Compass Lexecon was =ked by Duke Energy Carolinas (“DEC”) and Progress Energy 
Cxo!ims (“PEC”) (and colledively: “Conrpanies”) to caicuhte an estimate o 
savings tha~ waul0 be expected to be derived €iom a cornbiaed dispstch ofthei 

over a 5-year hscp&mg from 2012 to 2016. To accomplish this rask, Cornp 
sacwky-canstrained dispatch prodtiction cost mode1 to nm optimized least-cost production for 
the individwL BAAS on a shd-aloae basis md &a& ran the same mode! assuming a combined 
“joint dispatch” MXQSS the BA4s holding constmi awumptions about load, &el prices, existing 
contracts, etc. A net reduction in the tola! production costs required to serve system loads 
represents tfiu: estimated sevinss attribatable to the joint dispatch 

131, B%cienq Ewefits oIJobt Etaispatch 

The & m a d  potentiat cost savings of jokttiy disp&c%bg tIie DEC iind PEG Cmohi-  
based generatioo fleets are: driven largely by optbiking dispatch so 8s to minimize fuel costs. 
This optimization results ir! lower costs of fuel because the joint dispatch creates ti larger, more 
flexible pool of operatiog assets that is zveilable to draw on when naking generation dispatch 
decisica. Joint dispatch enhances the ab%@ to substitvte avdable capa5.t~ at a more efiicient 
plam in one BAA for a more costly &air r e q ~ m i  to meet l o d  in the otheF BAA absent t h e j o h l  
dkpztch. %We Lbese estiimtxted net s ~ v k g s  very ;sl rnilphde &om period to _period, Usjng b?’ssc 
cast: assumptions, swings &ttib-Atable to joirnt dispatch over the five year period of 
approxknately $364 rdEon dolIars be expected. 

Base Case Savings {Swm) 

2012 2013 20144 2015 2016 I_ TOtd 
$3 8 $49 s&4 $97 $1 16 S6.Q 

-I- *- 

C, Redim&@ of tbe Efflderacy Beaefits Is Mot Reaiiistic Absent the 
Merger 

The use of joint disparch by the companies is an integration benefit that is unavailable 
abstmt the merger, By merging, the companies fkeely integrate the dispatc;h of their gecmatirlg 

in a way that is not possible absent being B combired orgmization due tu the existence: a f  
red +time operational com&ts and bmsactio,ns costs. 

D. 
The estimated joint dispatch cost savings can be considered a ccms8wative eslisnate for 

several xeasons, Firs€, muftiple semi“;lviry mdyses show that changes in underlxying input 

C~Yiculnaeo: ESciency BrtneEis A r e  c@3,servafive 



assumptions generally result in higher estimated benefits. Secondly, the model does not capture 
the ability of joint dispalch to take advantage of daily fuel and eilectricity price volaWity or 
potential befiefits that can arise for captaring savings within a given hour. Finally, ancillary 
benefits to the local economy from lower electricity prices have r?ot been anaIyred nor: has the 
extmf to which future joint planning could further reduce the costs of the merged companies. 

11. The Joiwt Dispatcll Aaslysis 

A. TI$$ JOiht Dispatch Modd 

A clzoirological hourly pmiuctioii cost dispatch model was used to calculate the 
estimated benefits ofjointly dispatching the DEC anidl PEC system for the years 2012-2016, In 
particdalar, a security-consbxined dispatch model was used to conduct the analysis to ensure that 
it could dynamically capture transmission system limitations integrated into the production cost 
modeling. Moreover, by using a security-constrained dispatch model, the how-to-hum changes 
when jointly dispatching the DEC and PEC power systems could be captured.' 

As Appendix A explains h greater detail, a security-constrained dispatch model alioows 
for optimization of the day-today decision malcing associated with committing generation 
facilities to serve projected loads. For each day in the analysis, the model determines those 
generating resources that should be corn-itted, accounting for planned and forced outages, to 
meet the following day's expected hourly loads 8s cost egectively as possible. Tfie model 
siinulates least-cost &spat& without sacrificing operational reliability by incorpomhg a 
detailed representation of the actual hish voltage kmsmission system. Using a model fi& c m  
simulate cilronologicat hourly operations subject to actraal transmission system limitations was 
necessary to accurately estimate joint dispatch benefits. 

Although the dispatch model mpiptures day -to-day genenition unit commitment and hour- 
ta-hour dispatch, it does have some limitations. For exmple, it does not capture real-time 
system opentianal changes "sat may occur d t h i u  m y  particular day. That is, the model does 
not simulate actions that ueed to be laken to balance load to accommodate differences between 
expected and actual loads that may occur in read time. In addition, the model does not predict 
occasional disturbances +at c m  occur when unexpected generation or transmissian outages 
occur within a particular day. In general it is reasonable to assume thzt these intra-day 
distmbmces can be more efficiently resolved with a larger mtegrated system. As previousIy 
noted the model results are considered consemalive and do not capture this intra-day benefit. 

To dcuIate the potential betlefits due to joint dispatch, the analysis was structured to 
estimate the total variable costs of meeting the load of each ofthe companies before and after the 
merger,'and to calculate the difference in costs generated by these scenarios, For each company, 

I_ 

' Appendix A describes the dispatch model used to conduct the analysis. 
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the projected total r e d  and b lNhQ!wi!e loads foi its cisstomem were compiled for e%& afthe 
years 2012-2016. The m-alysis ihez sirnuhted rhe dispatch o f  the coinpwics' resow- em Eo rnczt 
the 10~3: first assming that the companies independeritly meet their ~ ~ O I T I C T S '  toads, md then 
assuning the companies jointly dispakh generating resoiirces ta nieet their combined !oadds. A 
comparison of the projected costs sliows that %le cost of meeting the loads thoug!! joint dispatch 
i s  lower than the Gas& of meeting the loads of each cornpay sepwt&y. Therefore, joint 
dispatch results in p d t i v e  ben&ts - Le., cost savings. 

The somcc of these benefits is the kcreased eEclelciency that the companies can achieve by 
jointly dispatching their gesmnthg resources. Though joint dispatch, the cumplernent of 
resources that are camitxed to meet loads day-by-day is able to be jointly optimized, This 
aIlows for a lower cost porffolio of generation supply to be utilized to meet customer loads. In 
addition: joint dispatch allows the comgimics to ;&e iidvantage af a combhed generating 
resourice portfiofiio on an houii-by-hour btisis. 

First, to conduct security-constrained dispatch analysis requires that the model use a 
dctailed representation of the high vo1,tage transmission system whicli iccludes precise 
interconnections for all individual generating wits and load centers. The companies provided 
the appropriate transzdssion system bfiinnation, incllizding ptm~ed upgrades to accommodate 
f&usie genedon plant additions aTd retkements, These transmissio2 system data allowed the 
d y & s  to capfure any actad physical tinitntions &bat may be encountered when disptching 
generatiail TeSopLxes. 

gt?nerahg unit 
capac'tks. F ~ ~ n e  genemtion unit re-bme~ts m d  addiiions w m  based oil  &e c~mpmir3s~ aost  
went in rep tsd  mource plvls (%iy') md m p ~ s s n r  h o r n  future sysfem s;igply chmges, 
Tkese data were checked againSi &s ~ 3 m i s s i a n  system data $0 ens- dl gmemtbn m-ts in 
the two cmnprtrlics' service territories were captured in &e analysis (r'nc'luding genemtion 

Next. the companies provided inkmation on all their ctil-Hrtnt mad 

-- 
' Tne model also cap~uros trahsmission system infrmction wirh oiher inttiiroonncctod BAAS, h6wc~er explicit 
ynemtlon dispSch Qfthese othei. intarconnected regions \YBLI not modeled the analysk. 

Appefidix B sunmaizes in greater detail the majority of' input data and assumptions used for the analysis. 



resources not owned by the coapanies). In addition, any  generation units from whkh the 
companies have power purchase agreemerats were included as company resources in the 
arid ysis . 

1x1 order io ensure that a consistmt source of gonerating unit heat rates (efficiencies) wras 
used in the malysis, heat rat;: data were obtained from Vesityx Velocity Suite Products 
(Ventyx"). The Ventyx heat rate data are primarily derived through the analysis of a c f d  recent 
operational data collected by the Environmental Protection Agency in association with emissions 
monitoring, Using these heat rates enswed ihat expected generation fiiel consumption was 
estimared based on recent operational dzta. The companies &so provided information on 
expected maintenance and forced outage rates for the generating units.' The modeling analysis 
used these rates to schedule fb tme rnainrenance requirements and simulate forced ouiages,6 

Fuel price forecasts and customer load assumptiom also were primarily obtained from the 
companies. Expected delivered coal and uranium prices were provided for all generating units 
for each of the years in the analysis. Expected natural gas prices were based on the Nymex 
Henry Hub natural gas monthly fUWes contracts as of October of 2010 with adjustments for 
basis differentials betwecn Henry Hub aid the Carolinas. Natural gas prices were adjusted to 
take into account delivery ctiarges based on DEC and PEC access ta caatural gas bansportation 
ser~ices .~  Expected distillate fuel oil prices were based on the Nyrnex number 2 fie1 oil futures 
contracts prices as of October of 20 1 0. * 

Each company provided total (retail and wholesale customer) hourly load data served by 
resources owned ur located in the company BAAS. Expected changes in wholesale load 
obligations and expected future grad in load obligatiom were abtained from the companies. 
Known clianges in firm wholesale load obligations were incorporated into the analysis. 
Expected load growth forecasted by the companies as reported in their Wps was then used to 
escalate load over the forecast horizon. 

The analysis uses the companies' trmsnission system interconnections Consistent with 
historic and physical system limitations to establish expected transmission system interchange 
flows. In the pre-merger dispatch, the traiismission system interconnections are assigned m-d 
limited, consistent with the companies' pre-existing transmksion service agreements. In the 

Long-term po.ker purchase agreements are primarily used by PEC 
In cases where company data for individual units were not provided, the model was populated with publicly 

aveilable North American Electric Reliability Corporation Ganerating Availability Dztta System data. ' Near-ten REC asid PEC maintenance schedules were not used in f ie  analysis. Instead, trraintonqnce was 
scheduled by the model based on required scheduled outage rates. This eliminated the impact 63at my particular 

' In some instances certain gas-fired generation resourkes are subject to locai distribution charges which can 
long or short outage may have on the results of the analysis. 



joint dispatch case, the pre-merger transmission intercomections associated wid1 pre-existing 
transmission agreements is maintained and available to fzcilitate additional power exchanges. At 
the same time, joint dispatch power exchanges also take advantage of any additional available 
transmission capacity to facilitate power exchanges between the companies, taking into account 
physical constraints 011 the transmission system. 

The analysis does not assume pre- or post-merger that PEC or DEC makes opportunity 
off-system sales and/or parchases with other interconnected regions. However, the possibility of 
hbre  opporttlnity sales and purchases, and tb& impact on the analysis, wodd not materially 
change the results of the analysis. For example, in many cases, off-system sales will stilf be 
made post-mergec. After the merged companies have met their native demand, if there are 
resources available at a lower cost than the price the off-system buyer i s  willing to pay, the 
merged conipzny will still make the sates. The merged companies still benefit Eom these sales, 
while supplybg native load at B lower cost than when tlhe companies dispatched sepmteIy. 
Tbus, pre-merger o€f’-systeni sales may be reduced in some instances, but increased in other 
instirnces as the improvements a i d  efficiencies from joint operations result in lower marginal 
costs for the system as a Whole. 

Also, based on historical data and market observations, opportunities to produce increased 
value From off-system sales, especially to PJM, occur when natura! gas prices rise significantly 
as they did in 2008. At low prices, such as those seen in 2009 to the present, these oppofiunities 
are significantly reduced. Given the relatively low natural gas price forecast used in the dispatch 
model ($5.23 annual WMEX strip for 2012) the value creation off-system is not as material as 
the joint dispatch savings themselves. Furthermore, as discussed below in the sensitivities 
section, i f  actusl natural gas prices rise over the forecast horizon, both off-system value creation 
and joint dispatch savings have the, potential ta incrcase relative to current fuel prices. 

A. Descriptioa of Results 

The results of the joint dispatch analysis show that the merged coriqxmies can abtain 
significant cost savings by using their electric generation supply portfolios moire efficiently. 
These savings are the result of relying on the lowest cost energy available from the companies’ 
combined generation portfolio dey-by-day and hour-by-hour. Combining the companies’ 
generation pox&lios dlows disp!acement of higher cost energy that wouId have otherwise been 
used by each individual company in the srbsence ofjoint dispatch, Exhibit No. 1 provides severa! 
examples of how the joint dispatch of the companies’ combined generation resources creates cost 
szvivings, 

Exhibit No. 1 shows the projected monthly utilization of the compttnies’ Iazge md smaiI 
coal fired units, gas fired combined cycle units, and gasloil-fired cojribustion turbine units before 
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and after &e merger for the years 2012 and 20i5,9 Begiraning with 2012, Exhibit No. I (page 1 
of 8) shows that the DEC hrg0 (> 200 MW) cod-fired generating; units’ utilization increases 
8cross the majority of months. During hours when DEC’s high efficiency coal-fired generators 
have excess production capabiiity they can provide lower-cost energy when compared to PEC’s 
somewhat Iess efficient large coal-fired generators. 

In addition, Exhibit No.1 (pages 1, 2, & 3 of 8) shows that there are t&es when DEC’s 
coal-fired generating units can substitute f o ~  PZC’s more expensive gss-fired combined cycle 
generating units (whib at other times, depending on system conditions and loads, the opposite 
substitution of PEC for DEC resources c a  ~ c c u r ) , ’ ~  Finally, there is a variety of substimican 
where PEC and DEC moderate-cost, intermediate resources (srnalier cod and combined cycles) 
substitute for the more expensive gas and oil-fired combustion turbines that both PEC aEd DEC 
have in their portfolios. In these instances, Exhibit No. 1 (page 4 of 8) shows significant 
reductions in peaking unit utilization that is replaced by resources other than peaking units. 

The substitiition pstttern is sirnilrrr in 2015, although the monthly production and 
substitution change in resporase to load growth and coal piant retirement, As Esiiibii No. 1 @age 
5 of 8) shows, DEC’s large cod-fired gemrating units’ utilization increases across the majority 
of nionths. We also see in 201 5 that the expected utilization of hiemediate and peaking mits 
increases considerably as new gas-fired unils come online and older coal units are retired. Thus, 
Exhihi1 No. 1 shows that the monthly pattern of substitution becomes more variable. 

]In 2015, Exhibit No. 1 (pages 6 & 7 of 8) shows that the projected chmge of utilization of 
infermediate cost resources (smaller coal and combined cycles) as a result of th:: nrerger varies 
from month4o-month. Sometimes, DEC’ s generatkg Units utilization increases while PEC’s 
generatiOD units utilization decreases, I however there me also months where the opposite OCCUTS. 

In addition, Exbibit No. 1 @age 8 of 8) shows that there contiilues to be considerable variation in 
tl-re substitution of lower cost supply for DEE’S and PEC’s most expeusivc gas and oil-fired 
peaking combustion Wbines. At times, both companies’ peaking units’ ui3izaaion declines, 
while at other times one CO; ln_n~y ’S  peaking units’ utilization increases while the other 
company’s peaking units’ utilization declines. 

These inonthly utilization changes are directly driven by the relative variable costs of the 
companies’ generation resources and the change in monthly lozd profiles. Because load profiles 
and outage schedules change significant!y from morrtl.1-to-month, l h e  patiems ofsubstihtiofi vary 
considerably month-to-month. The results show $hzt it is  gegerafly the case that DEC’s tower- 
cost supplies can be better utilized during periods of lower demmd when the generatifig units 
would not otherwise be producing at maximum output. The results also show that reductions in 

These hvo years were selcctcd to provide an example ofthe change before and after planned resource additions. ‘* This can be seen by observing that in some months DEC’s coal unit prnduction increases ere not completely offsot 
by PEC’s coal unit production decreases. This means that reductions in PEC gas-fired production are occurring as 
well. 



peaking unit utilization are consistently zctchieved h cerikn months of &he yeear. However, the 
intemrl-ate unit chziages In utilization % ~ t ?  more complicated, GS sometimes intermedjate wits 
are sub** for higher cost units, while ia other times lower cost cola1 d t s  me szabstisuting 
far the higher cost intemedkttt: mi&. 

Exhibi~ No.. 2 shunrnarirrs the Senefits associated with the estimated cost savings &at 
result %om the joint dlsparch base case. Exhibit No. 2 shows t h t  m&r base case assmpGons 
the jabt  dispatch of PEC’s and DEC’s generation assets to serve consumers in the Carolinas is 
estimated to reduce the combined compmiefi’ dispatch costs by $364 nilliox in nominal terns 
oyer the years 2012-2016. This iranslates to I-2.5% per m u i n  savings when compared to 
continued dhpQtCh of the companks’ assets to sepnrately meet their customer loads. As 
demonstrated in the sensitivities section these savings have upside potent% under mary  
sc@ararios. 

The j o k t  dispatch savings are not limited to oniy DEC and PEC. A portion of the 
pzojeczed benefits ~ l l  Skccrue io both existing long-term firm municipal and coopemrive 
cammers as wzll as vrholesa!e cusforners malcing short-term purchases in the Cztillliinas. 
Munic5pa.l azd caoperaGve c ( f m m  thzt az full and/or partial requirements wboksdc 
cus?omers of&e companies df see lnwer fuzl cost$ as a reslult ofjoint &spat&. The who’lesde 
rnxlcet in p e d  cm expect a tnoie efficient systena $0 provide o ~ ~ t a l l  Fegiond bem&s though 
tower energy prices, 

Wi*& respect to these long-term firm custoam: both DEC md PEE are c m d y  sev-ving 
a considerable amomt of municipal laad in tho Cwolinas under long-tern power m&ly 
agrewexts (see Exhibits No. 3 A and B).” The joint dispztch atlalysis includes all of the DEC 
and PEC long-term firm wholesale customer loads. Thus, in those imtances where the 
companies’ joint dispatch results in lower cost energy supplies, wholesale CuStomers with 
conhwts will see benefits, In addition, in those instances where wholesale customer generation 
assets are managed by the companies, the joint disparch should allow for better optimizatim of 
these con@actuaily mmeed assets. 

Shod-term wholmde customers c8n &so espect to benefit from reduced power costs. 
~lthough the aajariiy of &e wholesale cuirrmer !oad in the C e m l h  2s ~ i r a d y  sen;& under 
long-term qgeemejlts hat s p a  several years k t 0  the fume, in ~ m m l  the compaks W3i make 
auailable cast-baed ~CIWCF supply that wil l be lower cost due to joht dispatch &arr it .;voudd be 
otherwise. TQ &e extent wholesale customers make short-tern wbolesde pmh.Eies from the 
companies or ptrchase power pro-rata formula based ~ates, they cm expect pwer prices to be 
lower. 

___ 
‘ I  In soma mstmcas lslunlcipal power stpply assets are also managed by $he compnriios 
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B. 

The use of joint dispatch by the companies is an integration benefit that is unavailable 
absent the merger. By merging, the cornparlies fheely integrate the dispatch of their generating 
units in a way that is not possible absent being a combined organization. Though the 
hipiementation of joint disp&ch, each compmy’s available electric energy can be used to 
displace lhe other’s higher cost electric energy whenever cost savings exists without regard to 
timing or size oftbe difference. This level of integration wouId not be possible to achieve 
absent the merger, 

Joint Dispatch Creates Cost Sravlwgs 

The difficulty of ackeving these benefits absefit the merger is due to the fact that the joint 
dispatch benefits are achieved hour-to-hour (and even minute-to-minute) with very little risk. 
Even though without combining the companies, DEC, FEC, or both, may have, during any given 
ham, resources no4 needed to serve their retail customers, the practical ability to sell this 
available hour-to-hour electric energy supply in$o the wholesale masket is much m o ~  limited. 
Joint dispatch renioves these limitations, Joint dispatch provides a much more transparent view 
of the other party’s portfolio of resources and c a  alter the commitment of both porfhlios to 
serve the combined load at a lower cost. In a bilateral market, both parties are factoring in risk 
of  conditions changing. Joint: dispztch allows the combined portfolio to he adjusted in real time 
to further opthize when conditions do change. 

For cxample, wholesale market itansactiom are primarily conducted at leavl a day ahead 
of delivery and must incorporate a level of m q g h  that accounts for transaction risks. To the 
extent beneficial wholesale purchases and sales need to be planned further ahead than a day or 
week to account for expected gedemting uait availability and native load requirements, it can be 
diffcuIt for the companies to consummate such transactions except in those: instances wllaere 
excess supply can be forecasted with certainty. Moreover, where cost savings fiorn joini 
dispatcti we wsociated with substitution of peaking generation units, which tend to operate fot 
o d y  hours at a time and are sueject to real-time disp&91, whoIesale market transactions are not 
grcdnula-. enough in nzany instmces to dIow companies to coordinate supply exchanges, Through 
the integrztion of generation operations the companies obtain the control over generating assets 
that i s  necessary to capitalize an hour-to-hour, minute-to-minute, or even in some instances 
second-to-second, cost savirlgs operations. Joint dispatch is how the compstnies implement the 
integration and create cost savings. 

Finally, the difficulty of obtzining these benefits absent a merger of the companies is 
evident from the companies’ inability to jointly operate in red time as necessary to capture such 
savings in periods pre-merger. Simply put, the joint dispatch environmenr of a merged company 
is a more eEoient environment in which to mininzize total fuel cost a9 compared to wholesale 
market transactions between individtlal companies. 
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c. '8"FOjjeCted $OLE$ DiSpaPCh i!kVhgS Art? cOWET2gYt .e  

The estimated $364 rniIlion irL joiat dispatch cost swings to be realized. by DEC's znd 
PEC's retail anb whofesale customen is expected to be a conservative e s i m t e  FOZ severcab 
i-easons, Fks, input assremp~iorys based on the ctmeot economy create consewztive mdmates r?f 
joint ciisparch benefirs. For exmpk: sensitivity analyses dcscgbed betow show t h a  there %e 
htui-e scenarios ~ h e i ~ ~ o i n t  dispatch cost savings wou!k! be expected to be greater. Second; the 
joint dispatch analysis caimo~: explicitly capme dl of the benefits &at the companies will rzalize; 
from operating their systems jointly. "liere vill bo greairer ability to respond cost affecfively to 
real-time dispatch requiremefits arid owr the long-run the companies c a n  be expected to find 
additional savings oppoi%inities through learning and possibly joint planiiing. Finally, even i i z  
instances Where it may be t l ie c a e  that tile joint dispziich cost savlngs could be lower than 
esiimated, it will always be the m e  that cost savings benefits that rmulc directly from the joint 
dispatch fail io  czpture nttzer economic benefits that wiiil accrue to the Capoli~a~, The lower- 
energy cost bensfirs ~4 the merger not only directly benefit customers of the companies, brat will 
also be beneficid to all Caroihnilms by imparting lxoader benefits t~ the regional economy. 

Sensitivities: First, as would 'Ds Expected, ttae es-hated benefits will v a q  by changing die 
mdedying i q ~ t  munipG~om. To undeixmd the sensitivity of h e  rest& t!a t h  input 
zssmgtioins, the ehengcs in benefits that m d t  &a=  myk kg important slssm@uns &at &"it 
the rr.odell&+j rem1tllts - %el prices arid load g o w &  -- were cdcdaied. These two w q t i o r n s  
were ideally suited TQT seasitijivity analysis becmse, for exmipfe, the companies v ~ m t l y  
envision minimal incFernmhl chenges to their generation Eee? oyer ihe next sex7erai years 
beyond what is already captured in the model. That is. future cap~city additions and retirements 
for each company are well known for at; least the next five years md the primary drivers of mure 
variable costs will be fuel prices and load growvlli. 

Exhibits No. 4A-E show the joint dispatch savings assuming hfgher and lower gas prices, 
higher coal prices, and higher and lower load grotvtli scenarios. While a]! of the scenarios a f f i t  
the total calculated sax4ngs date to joint dispntch, 811 modeled scenarios provide positive and 
substantial benefits. For em-ple, Exhibit 4A show the resdis of the high gas price sensitivity 
mlysis, Tbis c@se assumes namd gas prices me higher by approximately %IS0 in 2012 and 
$3.00 higher in 2015. A si&fimi kcrease in joist dispatch beaefits occurs when pikes 
increase fro= rhe base C ~ Q E  r ~ ~ ~ l t ; ~ g  in pm-ected COS= savings over the period 2012-2016 of 
a p p ~ ~ ~ e ~ y  Si529 million in nomind terns or m increase C E f  $265 million over the base w e  
h a x e  coat for g a  substitution rcsdts h 8 mi& lager per h W h  satingi 

Exhibi-rr 48 S ~ G W S  tfie results of lowr assumzd naturat gas prices. This esse msmes  fhat 
Henq Hub @ces 53s natural gas are a flat $4.00 over &e madelk~g period. This rela2iveEyi b o w  
price s c e ~ d o  resulfs in modeled benefits due to joint dispatch of$? 12 millkm, or a reciadon of 
$52 nillion, The ner effects of changing natural gas price assumptions is driven by, for exmple, 
the increase irr benefits that flow from displacing less efficient natural gas-fired uni-6 with more 
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escient naw-4 g ~ s  or coal-fired units in e higher gtm price world. Conversely, lower gas prices 
reduce these potmtiral benefits. %gher coal prices as shown in Exhibit 4C, assumed to be $0.50 
higher than the higher-priced individual company coal forecast, similarly reduce inodeled joint 
dispatch benefits by a small amount to $326 niillion (Le., a reduction of $36 million). 

As shown in Exhibis 4Dx at ar, extremely iaw assumed load p v t h  of only O,S% per 
amzm versus a compounded !eve! of  2-2.595 in thc base krte6irs woul'd be expected to 
deciiine $u a. sex $244 snitlion, ;i ne$ sa~inps miucrim ofSl l5  million rektke to &e base case. 
This scenario reflects conservative as.tnmptions abu t  actual 5m.m cozldidow, but still yiolds 
substantial posirive potea"isl savings ikon. joint dbpa'icb- Higher rates of load growth, assumed 
to be approximately +I% compounded per annum above the base mse, yidd modeled benefits of 
$437 million, or an increase of $73 million as shorn in Exhibit .?E. 

As S ~ Q W  by trtese results, when varying k-p%hiit input as i ipt iom there are significant 
p?Xe&d incxmes to %e benefits 16th relatSrrely s3nd.I patentid Csecrmses to the bmefifs. These 
e~mi&~ chm-ges h *& benefits res& WDGZ testing ~ h g e ~  in &e kpn t  i ~ ~ s m p ; k ~ ~ s  ifi 
cases except m extreme iow Imd growth cast The source of h i s  asymmefxy em be m i ~ d  fa 
the base case assumptions which are driven by reccnt recessionary economic condkions. Electric 
demand and natural gas prices are at low levels when cor;rpared to prior to the recent recessioc. 
To tlie extent the economy rebounds more rapidly tlim expected, tbe merger will create greater 
baiefits &an tliose c d c d a t d  for the base w e .  Furthermore, even if rewssionwy condkions 
pe"- the joint d i s p c h  sstvizgs \i.ouid inereme; if u~6edyi.ying lite1 costs rise daae to 
enGsansatzt or ather global market condition;;. 

Addi6onai Real Time SeseGb; Second, the j&nt dispatch analysis is no3 gmmlcs 
cnough to capture tFle minute-to-minute operations of dispatchers. GCnt?mtion dispatchers 
receive data every few seconds dlowing them to make real time operational decisions (ag. 
adjust gezerator(s) output to match load; react to unh trips, adjust unit camp rate8, chmgc unit 
st& times, a6just spinning reserve requhemenir;, etc), Efficiencies gained ir, these real t h e ,  or 
n&mk-to-minute, opemtioas are not M I y  captumd is the maIySis. 

In ddition, 2s the companies gda experience o s m h g  their geners&g unite and 
trmsnission systsrns with greater integratim there will rmdoubixfly be fiiture oppoitdt ies €or 
s~vings, As the companies operate generation units to meet combined Ioads they will gain e.n 
understanding of how to use these resources in a cornplementay fashion. 'Finally, to the extent 
Eutul-e system expmsioi-r ptm$ng can capitalize on the joint operation of the companies' 
generation rrnd transmission systems, there will likely be additional benefsts that czmat yet be 
iderprified. 

$nsulc&on From Re?al Time Price VolsdlItgr: ?Tie nodel o~es f062~ar(i $.sei F ~ C ~ S  '&L 

only vary monthly when rr,&ing dispatch decisions. This -frariiawork assurces the same daily and 
hourly price for fuel ia each hour of ttre man& consistent with the monthly he1 forecst 



previously described. fn. practice, daily &el prices can spike within the month resulting inr sborr- 
tern opportunities not captured in tie model. For example, since: Januq 1, 20113 delivered gas 
i ~ t a  Transeo 2 5  has rarged %am as low a3 $323 per Mb$FK%J to over $19 per MmTu on a 
daily basis. The abit to pslrcially m-tigate these prke anomalies resub in joist disptch savings 
above md beyond ihose characterized in t%s stiidy. 

Ee~ncrmEe S&mir%us: bpaitantIy, rhe lower emgy costs md rissociated lower prices 
estimated by thhe joint dispatch matysis provide addiG:’:onall DenneEQ to tke Iocal economy of #he 
Cadinas that is not captured by the &sparch analysis i;sel,f. Thai is, at iower prices, regioilal 
ecalios3~ic v,$!I be er.comged, &us r&kg Iod-21 economic outplta (gross Sl& product) as 
iwii 8s providing for isuproved employment ~ p p ~ m ~ i t i i e ~ .  

Overall, es is always &e czse with arrrityses that rely on nmemas assumptions abour 
wnditians, the benefits =ha ted  by E andel SI& as the ane em$oa)red here c m  Ewer be 

expected to be perfectly forecast. There cat  be chmges in underlying assuqxiow atld &ere 
may be aspects of the eorrtpz6es’ johni operations &at saxnetimes prevent every single possible 
beneficial joint dispatch dnzision from being ‘den .  However, for the reasons discussed hereis 
the benefits can be expected to be conservatively estimated and it is ce& th;lt there will be cost 
savings benefits due to joint dispatch that slre positive and significant, 

ST‘AREG1429 



The join4 dispatch analysis utilized &e security constrained tinit cotnmiment md 
dispatch model (nAYER)'2 to sirnulax exyead  DEC and PEC generation ur6t commitment 
m-d dispatch on rn hourly basis, DAYZEP, h c o i p m i k s  all the security, reliabilify, economic 
and e5gim&i$ constraiints on gencminn units and fmsmissioh system COPEI~ORC~TS,  aifowing 
the simulation of redistic actual system operEtions. Thus, DAYZEP, was programmed to 
explicitly incorporate s detailed physical representation of all electric generation m d  
&ansrnbsion in the DEC znd PEC balancing authority areas. 

The objective of the join4 dispstch analysis was to simulate, pre- and pasr-merger, the 
security constrained I b ~ - c o s f  hourly electiiciy system dispatch of &e DEC and PEG systcas 
for the years 2.012-2016. Because the DES: and PEC genemian resources are wed exclusively 
TO meet catomer loads in the Csro!inas, thc modeling focused on electric generation rzsowces in 
the G'aro!ix~~.'~ The modal simulated both a day-&bead generetion unit commitmefit, a d  an 
hourly generatioe unit dispatch, subject to electric system operational requiremants, Thus, for 
each day in the analysis the model first determined the least cost mixture of generation resources 
that need b be comiticd (availabie) to meet the following day's loads and then deitemined the 
Emst-cast hourIy dispatch af the committed resawpa.'4 

'Ex model takes kt0 m m t  the following fzctmrs w&ea dekxmbing genzration unit 
&spatchr (1) trsansnission security mf~traints (n-I) inchdjng any second conbingency 
coars&ins irf applicable; (2) o p ~ & g  TBCXV~ requitemen& { ~ + ~ ~ i n g  and non-spinning PMWTS, 

automatic generation control and quick stzrr reserves); (3) ~ransmission losses; (4) generation 
unit ramping constzints and minimum up and down times; (5 )  hourly hydro-electric sahedules; 
(6) pumped storage optimization; a d ,  (7) generation unit stm-up, no load 2nd variable costs. 

The model requires mumrow kp&s which are sumajzed as foIloWs: 

1) &newtion unit eh,uucte&ks a x l  input CQS~S:  

Q Chner&ion unit chmcteristics 

g Capacity (MW)--vriry with seasoti GS appropriate and for hydro-electric units 
vm-y hourly based on typicel daily pitterns for each month that have beeo 
obsmed historic8Uy. 

--- .~-. 
DAYZER is an acronym hr Dsy-Aheed LOC&OR~ Market Clearing Prices Analyzer. 
13;c model slla~s for inadvertent powe~ flows between regions subjecr to tmrrsmission FOSE and ?hyslcal 

limtitrstians, but intu-reghnal d3spatch is m t  rnodcied. '' The modei deternines a day-ahead securitj, cnnstrained dispatch which does not capture rza!-time s h i h  in 
demand and supply that an require unscheduled dispatch ofgeneration mourcsis. 



Q Heat rates, variabk oper8Gian a d  umdxitznmce costs, emission rates and 
expected maintenance and forced outage rates. 

a Plmt location, and operating conslrahts (start-up t h e ,  mnp lip, and 
associated costs), 

o FuclCosts: 

D Coal, natllrai gas, fuel oil, and wmiurn prices, 

o Breakdown of retag md wholesa!e loads as necessary to pmpr ly  incorporate 
'company obligations in the analysis. 

Q Operating Teserve requirements. 

Subject to tbe oper8ljonal constraints, the rnodcl deretlnined llte l&-cost ri2xture of 
committed generation units to rely upon day-by-dsy, a d  hour-by-hour, far the pre- md post- 
merger scenarios. Then, for each scenario, the total vaaisrbk costs (complrsed pkmrily of &id 
costs) were dcrr8zkii and sammed fir 211 hours in ecleh year analyzed. The &Eerence in the 
total variable costs is the savings arit3b:llaDle to jointItly dispatchizg tlie generation ~ ~ S Q U I C C S  of 
the two compmies. 
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The foltowiiig sections provide detzils associated with the input assumptions used for the 
joint-dispatch malysis. 

A-1: The charactexistics of %e existing generation wits have been compiled primarily 
using data obtained from the companies. The conzparnies provided generation uriit 
listings that included capacity ratings, scheduled and forced outage rates, polIutant 
mission rates, md variable operation and maintenance c ~ s f  estimates. Generation unit 
average heat d e s  we= developed based Environmental Protection Agency 
continuous emissions m5rSt~ring daia compiled by Wentyx. Using heat rates fimm a 
ean~+$ent empirical data source e n s ~ d i  ~ XIO biases we= hWducEd in Lhe dispaich 
pmcess. 

A--2: Hydm-electxic capslcity factors wen based on actual histoaical rnopttbly generation 
for tile last three yeus a provided by bEC and IO years as pmvided by PEC. 

A.3: Dual fuel CTs bum onIy No. 2 &el oil in the wintar period (Nov, - Mar,) except 
where noted. 

A-4: PEG'S purchases fiorn the two Congestrix NIJGs ace at a projected low cqpaciiy 
factor- 

A&: AsheviUe steam units provide spintzing reserve pre-merger, 

A-7: Asheville F-fi-aino combustion turbines often run at partial Iond i o  provide operating 
reserves - assume p. 15,000 BIWlkWir heat rate at p d d l  Ioad. 



A-8: Wayne combustion turbines - Winter: 3 units oil only, 1 gas; Summer: 2 units gas, 
2 units oil ifneeded to run. 

A-9: Waync Units 3,4, and 5 axe dud  fuel 

A-IO: Ric!lmond combustion turbines - Whter: burn gas, 

A-1%: Combuslion turbines less lhan I OQ MT? can provide quick start reserves, Cy’s 
above 100 MW do not provide quick start reserves. 

DEC Specific Generation Units: 

A-12: All. CT’s provide quick start. 

A-13: Non-Pump Storage hydro units do not provide quick start I 

A-14: All dud--fuel CT’s run on gas year round. 

A - E :  Pump storage units are utilized for regulation but do not provide spinning or aon- 
s p h i n g  yesewes 

A-16: Asbeville Steam units should be traded as must commit for voltage support. 

&I?: Sut tm 3 arid Robinson B must be nxnning for voltage support, 
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C-Generation Thit  Addittiom: 

47-1: DEC snd PEC generation unit addition assumptions are shown in the following 
table. These assumptions are based on company integrated resource plans, 

Cliffside Steam G I STcJ; Duke Energy Cotp 10/1/2012 
Wqae County Carolina Power & 1 NCc Combined Cycle 
Dan 'River Combined 

Sutton Combined Cycle NCC 

LiEhtE: 
_I_cI.- - 

NCC Duke Energy C o p  1/1/2013 

12,,/2013 
--.- C y c l e  

625 717 Caralina Power & 
Li@t E 
_I_____ 

Load Data: 

Hourly 1 o ~ d  forecasts have been provided by DEC and PEC with the load distribution provided 
from the load flow cases provided by DEC. 

For DEC and PEC the fo'ollowing cumulative annualized load growth rate assumptions Eire applied 
to the base 201 I peak loads: 



For DEC and PEC tho fal!awiQg peak loads md annual energy consumption are used ~II 

the analysis: 

Enerm GWh 

Peak Load 

Energy GWh 

- 

- 

I I 
60,265.49 61,303.23 62,347.63 63,333.69 &,6i9.81 

L?,823.91 20,129,50 20,536.20 20,961.79 21,454.39 

98,531.43 Y9,758,88 101,78551 1113,900.37 I 106,727.93 . 

, -- 

PEC Ioads were adjusted to shift a portion of the lozd growth into the o n - p a !  ill association 
with PEC wholesale sales agreements. This i s  achieved by increasing on-peak loads and then 
ad.jususting off-peak energy consumptian iw necessary to indch PEC mmal. energy 
c o ~ ~ m p t i m  forecests- 

P& Load 1,097.14 1,12825 

D-I: Only firm energy m d  tmmnission cozlracts were modeled (see table below), 

3-2: Genemtion contracts are for energy only, SO a)] operating reserves shodd be zeto, 
and &e cast should bc as shown in table below (d! contracts are &spakkab!b!e), 

B-3: A 436 MW im..asmission contract from PEC ~ a s t  to &C  est *JIOE& DEC was 
modeled- 

1,155,39 1,176AO 1,19569 

D-4: The Rowan CC contract (150 MI?) sinks to PEC West. 

&teryg-GWh 1 5,783.00 

9-5 The DEC Cherokee and other renewable contszicts me not dispatchable. 

D-Q: PEC renewabii: and cogenemtian cnntmci~ itfe XI& &ispatchable. 

5,93'158 } 6,074.7k 1 6,166.58 I 6,3#4.93 

D-7: TEI~ Broad River contract sinks to PEC East. 

D-8: Cherokee Contract expires on 6/36/20 13. 
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Post-mergar operatiplg reserves: 

CASE 
Post 

Pre-aaeer operating reserves: 

Edssiw Allawnme Prices: 

Emission pe-rmit prices for NOX and SOX vi%re obtained Born PEG and ’~vere used for both 
companies. The values are shown in the foHawingtabhs: 
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Fuel Prices: 
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TPans&&;Ion ModeB: 

DEC 2015 load flow models were used far 2012-2016 sirnulrrtionr. It wa assumed that &e load 
flow case included aIT DEC’s p l m e d  tramission upgrades. ReIavani tmixrnissim upgrades 
affecting PEC capacity additions were t&en into B~COURI. The list of &~~lsmission cnns~aints 
was generated by DAYZER usbg contingency lsnalysis for &.e calendar y e s  20 I Z and 201 5 .  

i 
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kdancing Summer Ownership Bwnesship 
AuthwRyi Czpacity Sham Interest 

RTO Plan: Name RfW M W 

DUK Eekw3 C& 2,220 IOO.OG?4 2,220 
DUK Buck 43-l lOO.eM% 45t 
DUK Cliffside 760 100.00% 760 
DirK Dan River 324 100.00% 324 
DUK G e ~i i en  1,127 100.00% 1,Z7 
DUK Marshall 2,078 100.00% 2,078 
DUK Riverbend 51% 100.00% 51 8 
DUK W S Lee 452 lQO,OO% 452 

-eEEon) 

DUK McGuire 2,200 Ioa.oo% 2,200 
DUK CatavdSa 2,258 $92554 435 
Dud o ~ n m  %538 100.00% 2,538 
DUK Bab *-k 1,260 10000% 1,363 
RlJK Gowans Fad 325 ICOOO% 325 
DUK docassee 730 iao.ao% 730 
DUK Keowee 152 100.00% 152 
QIJM Other Hydm 589 100.00% 589 
DUK Efuvard Roost 176 10000% 176 
DUK Unmh Combustion 2,267 100.00% 1,267 
DUX Mill Creek 595 100.00% 595 

825 , Ky.OO% 825 R&ingbm - --. OUK 
Slrhtrslzf 20,925 39,102 

- 

DUK CIiifside (6/3of?z) 825 lOO.OO./D 826 
li3K --- 

Subtotal I ,504 
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- _  Balancing 

Exhibit J-3 

Summer Ownership Ownership 
-Car;ity , Share Interest NIw . Authority1 

RTO Plant Name 

MIS0 
MISO 
MIS0 
MlSO 
MISO 
MISO 
MlSO 
MlSO 
MISO 
MIS0 
MlSO 
MlSO 
MISO 
MISO 
Mi80 
Nits0 
MISO 
MISO 
MISO 
MIS0 
MIS0 
MISO 
MISO 
PJM 
PJNI 
PJM 

- --. -I 

pJlescp3/ 
Wsltei C Beckiord 1-5, GTs 41 892 'fOO.OO% 892 
Walter C Beckjord 8 41 

Dicks Creek 4/ 

East Bend 4/ 

Miami Fort 6, GTs 4' 

Miami Fort 7-a4' 
Woodsdab" 
W ti ~ i m r n e r ~ '  
Vermillion Energy F'acitity ' I  

Cayuga 
Connetsville 
Edwardspart 
Gibson I4 

Markland 
Mlami Wabash 
Rioblesville 
R Gallaghar 
Wabash River 2-7 
Madison 
Henry County 
Wheatland 
St. Paul Cogeneration 
Conesville 4 
J M Stuart 51 

Killen Station '' 

Gibson 5 

414 
136 
600 
21 9 

1,020 
462 

1,300 
568 

1,104 
88 

2,512 
620 
45 
80 
286 
560 
676 
576 
129 
460 
33 

780 
2,350 

61 0 

I 60 

37.60% 

69.00% 
100.00% 
64.00% 
100.00% 
46.50% 
75.00% 

100.00% 
100.00% 
100.00% 
100.00% 
50.05% 

wo.oo% 
100.00% 
100.00% 
100.00% 
1oo.oo% 
1 00.00% 
100,00% 
100.00% 

40.00% 
39.00% 
33.00% 

-ioa.oo% 

I oa.oo% 

155 
136 
41 4 
21 9 
653 
462 
605 
428 

1,104 
86 

i 60 
2,512 
310 
45 
80 

286 
560 
676 
576 
129 
460 
33 
312 
916 
201 

568 100.00% 
PJwi 01,' 
I_ 

PJM Lee Enemy Faciiity " 568 
PJM Washington Eneriy Facillty 617 100.00% 61 7 
PJM Faiyette Energy Faciliiy" 614 lf lO.O0% 614 

PJM North Allegheny 70 100.00% 70 
PJM Hanging Rock Energy Facility 7' 1,220 1 00,00% 1,220 

PJM, Total 3,(189 

awzc . . - 
OVEC Cl*@ Creek *' 1,203 9.00% 1 OB 

OVEC, Total 798 

OVEC Kyger Creek 993 9.00% 89 
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-__L 

WECC 
+ WACM HappyJack 28 ioo.co% 29 

WACM Silver Sage 42 lOQ.OO% 42 
WACM KitCarson 51 ?OO,OO% 51 
PACE 'Three Buttes 99 100,00% Q!2 
PAGE Top of the World Wind Energy 200 100.00% 200 

WECC, rolai 42 1 
9 

, --. - ERGOT 
ERCOT OcOzib 59 lClO.O~% 29 
EECOT Notrees 163 lQOBCi% 153 
ERCOT Sweetwater Wind PmJed 585 46.40% 283 

EFICOT, Totd 495 

N O k S  

t' Seasonal ratings may not match ratings used For other purposes. 
21 Excludos some small solar generating units o w e d  by e Duke Energy affiliate (less than 10 MW). 
3' Ratings +om Elf\ 830 Genenlor Datebass, as updated by Duke Enemy. 
'* -Ria bdtities ~ T R  exprxkxi ttl, be tfsir~skrred to PJM itl.2012 
sf These cn>-uymed generators (Coflwdlle, J W Stuart and KlI!sn Sa?fon) am physkqflp l~n ted in  the PJM 

bbrint but are di@y cannecbd lo ku'les under tha controd of MISO and O ~ R &  8s PdlSO Network 
Resoums. 

Based on EIA 860, a s  updated (see note 2 above). These ratings di&r slightly from the capacity figures 
used in PJM in Its 2009 PJM Load, Capacity and Tra 
of market-vrlde data (hnp:/~vlnh.Npjm.C6m/docllmen# 

sheua u n h  are committed to PJhS &xough May 31,2012 ES a m u i t  of PJJM's cap~&y suction {RPM). 
7'l-ies uoiis are ammitt& io SerrCing load obligations in MTW. 
E3dud~  some small solar genarating uilifs owfed by a O u k  E r e y  affilets. 

61 

13,201 0 usad for purposes 

7i 

81 
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Blevfeit 
Btunswick 
Cape Fear 
Darllngton County 
H B Robinson 
Harrtf; 
F v S&on 
Lee 
Marshall 
Maya 
Morehead 
Richmond 
Roxbro 
mkry 
GV H Weatherspoon 
waiters 

Surnrnsr 
Capacky Ownership Ownership 

P W )  Share Interest (MW) 
Bdmcing 

Atithorjty Area Unit Ndarme - 
-- - CPLUCPLW 

CPLW Ashedlfe 703.0 ;oil 00% 703.9 
CPLE 
CPLE 
CPtE 
CPtE 
CF'LE 
G P E  
CPtE 
CPLE 
CPLW 
CPLE 
CPLE 
CPLE 
CPLE 
CPLE 
CPLE 
CPLW 
CPLE --- 

J4.0 
1,858.0 

380.0 
801 .O 
91 6.0 
900.0 
859.0 
472.0 

5.0 
742.0 

12.0 
1,287.0 
24240 

e9.o 
304.0 
112.0 

1oo.ocl%l 

lOO.PO% 
100.00% 
100.00% 
83.83% 
IO0.03% 
.EOC&?6 
lOO.OP% 

100,00% 
100.00% 

~Bo.no% 
.tO#.Ci% 
100.00% 

81.67% " 

83.233% ' I  

9&30% ' I  

Wayne county - 863.0 100.00% 
Subtotal 

74.13 
1,858.0 

380.0 
801.0 
916.0 
900-0 
659 0 
472.0 

5.0 
742.0 

12.0 
1,287.0 
2,424.C 

89,O 
3114.0 
112,o 
863,O 

12,Sftl.O 

CPLE Hams 1 Uprate 30.0 100.00% 30.0. 
Subtotal 690.0 

-... -- PEC Ptrrzfratsas a Cowierparty/Faciib 
, -  

DUK.  toad River ' 850.0 
CPL Roxboro [contract ended 12/31609, purchase ccniinuej 47.8 
CPL Southpod (contract ended 12/31/09, purchase continue) 86,O 
CPL Southern Company (Rowan) 145.0 

95.0 
I--p- 

SEFA Allocation - CPL 
Subtotal 1,2236 

FPC Aaclote 1,011.0 IOG.OQ% 1,011.0 

FPC Crystal RivsF Uni:s 4-2 a59.Q IDC.OO% 868.0 
FPC Crystill R l v ~  Unit 3 860.8 91.78% 7ae ,3 
FPC Crysfal River Units 4-5 1,442.0 .doo.ooorb 1,442.0 

FPC Avon Park 48.0 1oo.oo"ij 48.0 
FPC Bayboro 174.0 100.00% 374.0 



--. 

Bzlancing 
hQhoSity &a iJhB Nave - 

FPC De5ai-y 
FPC G E Turner 149.0 IOC.OD% 149 0 
FPC Higglns 11 3.0 1 OO.UO% 11 3.0 
FPC Htnes Energy C m p k x  1,9120 100.00% 1,9420 
FPC In:srcesljion my 987.0 .lao.na./, .u 987,~ 
FPC P I_ Bartaw 1.310.0 100.00% 1,310.0 
FPC Rio Ptnar 12.0 10aooeYo 12.0 
FPC Suwaqnee River 254.0 1081.00% 284.0 
FPC Tiger Bay 205.0 100.00% 205.0 - FPC University of Florida ,&.G I ~ O . ~ ~ %  43.0 

Subrdal 6.W6.3 

QF El Domdo 
QF Lake Cogan 
QF M e  thunty R s s c w c e  Kernvery 
QF ffc J & m n  
QF LFC Madison 
QF ktulbeny 
QF Orange Cagan (CFR aiogen) 
QF Orlando Cogen 
QF P a m  County ResoUrce Recovery 
QF PIneffas County Resourn  Recovery 1 
QF Qfnellas Coudy Rzsourme Recovery 2 
QF RWge Qenerating Station 
Southem CO. UPS ' 

114.2 
11 0.0 
12.8 
8.5 

I 1  5.0 
74.0 
79.2 
23.0 
40.0 
14-8 
39.6 

412.0 

8.5 

Shady Hills 478.0 
Vandolch 4620 

ZOS4.6 

r 
Tatd, Uwoed and purchased, Cur;ent 
Total, awned and Purchased, 2062 

25,854.9 
26,544.9 

Notes: 
1' Prcg-ess Energy controk ~ ~ E S S  j&tiy o w ~ e d  bcilifies and s~.@pi&s OL$& to irs loint m e r  to seer& meir 

load. Tnk lbad is indifded in PEC bad. 
Ngt listed am smaller rengwsbte pu 
and Madison Hydro Partnsrs, 
The purchase oontract specifies 835 MW, but the  tmnsnlssion reservation is for 850 MW. 
PEF Is a joint m e r  (with GEQQFZ Povm Company) Of a 143 PdW CT at lnten%ssbn City site. Georgia 
Powsr has the exdusiva &hi to the 
righi for #e temainder of &a year. 
PEF pmhases .?E1 2 W from SO-C(Ys Schem 3 and Miller 2-4 units. 

s, such as Buncombe Counq landNI, Hydmdyne tndustn'es, 

'' 
of this hacility June-Ssptenber, end PEF has the excluske 

I 

I 
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CASm is a propiktary Ihw progmaming rnndel deveiqml speci6caDy ro perform the 

r;a!cul"dions nquired in mdertahjng the delivexd price test, The model includes each potmh'al 

supplier &s ;e distinct "node" or are% ihat is conneckd via a banspartatjon (or 'cplpes'') 

repsesen~an o f  the transmission netvm)sk h c h  link in ne:iwa& h a  its own non-sim&mmm 

limit and cost. Potcntial supplier8 are alloved to use all economically and physically feasible links 

or paths to reach the destinatian market. In instances; where more genmtinn mec& -$le economic 

facet of dja delivered price test rhm G ~ R  actually be deUve1ed on t5e transmission  YO& s c a m  

transmission capacily is aIfocated based on the relative amount of economic generation that each 
party controls at a consmined inkrfiece. The model incoporam Sirnuifmeow Xmpn L i v !  

("S1Zs") ts required by the C~XTXPJ~S~QE. 

1 conduotixi the competitive analysis smen using &he existing mzrkot structure and pubticly 

awiiable data on generation end br~mission C Z ~ C ~ Q .  The dais inputs vme  adjusted to reff e a  

2012 conditions as a representdve yew (e.g,, to ref la  updated fuel prices, load) and generation), 

A cornpkk set afthe input data wed it my analysis is contak.lerlr in my workpapem.' 

A Rqgioas Modeled 

i included as potential suppliers all eartities within three wheels of he destination market' 

The model incfLldes dl significant g e n e d o n  zzsd bad soii~ces, including tr&i&od utilities, non- 

uti!ity and merchant generators, municipaf utilities md cooperatives. Each entity is generally 



Z&ib% 3-7 
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modeled as an individual “noda.n3 For most of the regions included in the model, including the 

relevait regional transmission organizatione (“FETCs”), balancing authority a m  were UWI to 

+z_mg~zrtz genemiign ilnd tsmmission assets. 

I 





Supply curves were developed far each potential supplier in the model, based on estimates 

o f  each unit‘s iiscrementai cmts. The iiicremental cost Is cdcuhted by multiplying tbe fuel cost for 
the trnit by &e unlr’s efficiency @cat rate) and adding any additional variable costs that may apply, 

such as costs for variebie operatr:ons and mzintenance (rcVO&IW) and costs for envimnmenhl 

controts. ’ 
025 used 40 derive incremental wsf estimates for each unit were taken from &e foliowing 

sources: 

p Heat Rate? - EL4 Fom 860, supplemented by data reported t?. Vatyxrs 
databsse. (Note that fie most recently available dah from the Form 860 dBte 
bmk to 1995, so much of the heat rata data is based on information repoPtit$ by 
Ventyx.) IJ 

Q FueI Costs - Futt1se.s prices and Regional Projections. Regional dispatch costs 
for natura1 gas and oil units were dcriived front fbtures market dah  and spot 
p6ce history (2012 d&, Rtdwed in Jmuq 201 I}. For gas-fired ~?sits, 1 died 
on 2012 NYMEX Renry Hub naturzlt gas htwes mcn~act prices md applied 
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P a g  5 

regional basis differenta‘als, I used these dab to esthaurs; regional deUvewi 
commodity prices for all gas-fiwd units nodded. BaiS differentials were 
estimated &om a review of regional niarkct center and Henry Hub prices from 
EM. The W M E X  Henry Hub price, PIUS each regiao’s basis difierential 
equals my &hated segimal price. For oil-fired units, I rdied an the NYMi?.X 
fi_rf;res cnnkict for !i&t sweet cmde OR. H estimated. de l ivad  residid ad 
distiilatc oil prices b s &  aot ii miti-yezr mipis of defivcred mfiaed predum 
verms spot crude: oil prices. i asxi pimr spixiZPrc wzl p 5 c a  (hrn E R C  Form 
423 (Januiuy 2009 to Oi;.bober 2010) stippiernenkd by Vcntyx’s Spot price 
rPvaiIabIe date) as the basis for my cod  unit dispatch cost and escalated to 20 I2 
using infomation in EM’S 2009 Aanual Energy Outlook (table 1.4). In 
instances where rmo forecast wm available for a given unit, 1 used regionai 
average price estimate as my default, In addition, 1 assumed that superaritica! 
coal units had a maximum dispatch cost of$30/hf7Nh. 

%&&le Q&h4 - $ U l v W h  for gas and oil siearn mias, $3,’?W?i% for scrslb’ted 
coal-5ired m’rts add 52hfi% for oher ~ml-fired units @mitHic estiinaes btisd 
on t - d e  and industry sou_ms). ;?tdditiond Variable Ca&M addm for other unit 
types 8re shown in my ivorkpapers. As noted, these Varbblble O&M cos& are 
generic estimates by plant type and do not nccessady match e c h d  individual 
unit O&M costs. Nobbly, Variable O&M accounts for a rninor portioa of the 
dispatch costs used in the analysis, and, importantly, the specific O&M 
as~xaption tends fiatta dter ihe merit order of “rhe generic types af generation. 

Q EmkmmenM Costs - Ait uslLits co~ered 5y Phase II a€ the Clean Air Act 
hestdmen’rs of 1490 (CAAA] zire m s s e d  B varkbie disptch addei to mver 
CCISG asda te t i  with $03 enissions. This L&-specific cost is d w % e d  tssi~g 
thhe SO2 content offitel burned at &e unit 8s reported in FERC Fom 423 
(adjusting for emissions reductson equipment at the kcif ity) and an SO2 
zlllovilsnca cost of $3Wton.’’ ID addition to S02, the unit dispatch G O S ~  also 
railed the ixnpect of existing NOx Wdiag progms  in the Northeast (OTR). 
Urajt-specific data on NOx rates (!bsbS!dk) were taken from the EPA’s “2000 
Acid Rain Pm,gram Emission Sco~VCar.’”~ The NOY dlowmcs prim f i r  the 
UTR was assumed [a be 56XCJ/k~n.‘~ 
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The Cornmission'& Appendix A analysis sp%ies thzt the mnsrnission SJrstem be madeled 

OR the basis of inter-batancing zuth~rity are2 tmnsmissian capabbr.lit)l using kmsmissiori pricm 

based on transmission providers' maximum non-firm OATT rates, except where lower rates can be 

doeunented. This dictates a t~atrsporWiona representation of the trmrnksion r!etwonk, and the 

sinache of CASm was designed to rronfom. to Ap~~endix A. This seprzsen'htkn remains 
qqmpriare €k some regians in the United Srates (fe.? those where mnsrnission senrice is still 

generally provided under each transmission owner's 0AT;r). Basing kriffij on QATT rates i s  

incmskragiiy modified by RTO transmission pricing amgeaents, however, and the Chnmission 

has instrricM app~iccan's to m t m t  for LI . ;~ ."  I incorpomwi t ~ i c  RTC) m g e m m t s  in my 
modeling of tsamnissiari wtes end limits and have aiso eqdici-rly incorporated SiLs into my 

modeling assumptions. 

A summary ofthc posted OASIS data is provided in workpapers, which aiso show the 

assilmcd values for a!] ofthe transmission paths in the anziysis, Far the dimct interconncctioas ts 

DuIcl, GPLE a d  CPEVy 1 used the a~erage of AppIicarifs' Montirly TFC pasting and decsemented 
it for TRM," 1 atso adjqsted the TTQ to rdec?,  &e schedules between balancing authority axas 

included in the analysis in each time period, as ~ ~ S C U S S ~  below. MantbIy ATC QT TTC values 
were used in other regions of the Southeast in most instances. For other regions' where 

b m i s s i o n  is no longer posted on 2 b&uwiag area-to-balancing area &is, 1 have: generally used 

vdues fmrn olda~ filings or used infomation from other souses, altho@ f wou!d no* that tfie 



Consistent ~4th Or&r No. 592, Lbo wiling ~ ! B S  in Scfrdufe 8 (Nora-Fim Poiaat-b-Poks 

Transmission Service) 03” asch ut%ry’s 4BITleur No, 888 5 h g s  FER. wed as basis for 
izinsmission rates for utiiities &at are not pa-t O ~ R T O  am.ngemei.ts.20 IS mmy instawes, utilities 

report both on-peak and off-peak ceiling rates in iii Ordw No. 888 fiEng. If so, thc applicable 
transmission rate for &he on- and cff-peak pedods were used. If not, the f‘dled ceiling rate w s  

applied for all periods. Anci flary service charges front Schedules I (Scheduling, System Control 

and Dispatch Service) and 2 @eactive Swpply and Voltage Control from Generation Sources 

Sentice} afOder No, 888 filings w ~ e  added where appJkable ics determine the final rates. Forthe 

RTOs, I have used idomation on their r,spwtiv~ OASIS siie t~ caIiculttte the applicabtc 
trensrzissian ~ t e s .  

I relied an S1L data provided by Applicants. Appljcarh provided me with an andysis of 

the SIL into DUX, CPLE, CPLW rznd their first-tier markets (SC, SCEG, SOCO and ’AJA) for 

three seasonal snapshots: Summer, Winter and Spring. For each market, Applicants provided the 

First Contingency Ilalcremental Transfer Capability CFCITC”) rind ithe intefihange schedules that 

they have modeled by season. The SIL Srom AppIicanEs’ srudy is rhe sum of the FCETC: minus 

inte~hmge (where interahpage is defined as a negative value far imports). My analysis accouiits 

for tihe agreements undedyiog the izterchmge by moving generation resources between biilawing 

authority aws, Tkercfote, the remzirkg fransmissiors cqsb iE i  into a mark& is $he partion ofthe 

SIL ti& bas not akeady been accormtud for izl my mdc&~g. Far ~mmple, one ofthe intemhmge 

sctaedu!es incier;Ged in Applicants’ SIL mlysis Is aa 850 FdX resmation from DLK to CPEE ta 
i 



Appemiix A notes &at ;here are san'ous methods for allomfmg wsrnission, and that 

applicants should support the method w e d a  For purposes of this analysis, iimited transmission 

catpacity hi(= diotocaeed usiilg a proma cLsqueezedown'' metbod, so-narned b m s w  it seeks to 

p n m t ~  capacity at each node md is the closesr rippmxirnation to what &e Commission epplied in 
FirstEvergY2' that is cornputation~dly feasible. Under this method, shares of available transmission 

are dla& at each i~mface, diiluthg tl!e kiiportance of distant citpacity as it gets closer tn Lhe 

dmthation market. %%en there hs mncm?c  supply (Le-, hawkg B dellvoted cost les$ &ai 105 

percent of the destination market pdce) competing to get through a constrainad transmission 

Interface into n balsncbg a&ority wea, the tmnsmisslcn capab2i;ty is allocated to the suppliers in 

pmportilonto the mount  of economic sup& each supplier has otitside the interface. 

Shares on each transmission peth am based on the shares of deliverabte energy at thc 

source node for the priiculai path being &~-'7-ed. The c;tlcdlzrions s m t  at #e amide of a 
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network, defined with the destination market as its center, and end at the destinztion market itself. 

A series of dacisioa mles are required to accomplish this proration. The: puppose: of these dwjsion 

rules is Ib-&xi to m@iir..g a unique powcr flow dirzc;lion m each Ti& far any given d&nxt.;on 

mark& analysis. Once #e 5& are ,+en a dkmtioz, the comptex ne&vork m.n be S O I V ~ .  CASm 

impIemen.rs: a series of ~ I e s  to determine the di-wBon ofthe path, T’he first rule (and the one 

expected to be applied most frequently) is based on the direction of the flow under an economic 

ailomtion oftmasmission capacity. Other options take into consideration the predorninaiit ff ow on 

the line based ox desired voiurne (62 mount  of econocnic qxs i ty  smkiirag to reach the 

desrkation nW!keL the number of pWtcipm?s seekkig t~ use 8 path in if p&!cda~ dkx&~n,  a id  

rht pxtlt diractlan that points toward the dsstination market). Directions can also be set manually. 

The model proceeds to assign suppliers at  each node a share equd to their maximum 

sqyiy capabiiliv. At each mde, ‘‘azw’’ suppiiers (&rose located at &e node oubide of the next 

intedwej ai-e given a shm e q d  to &eir supply capability, md ihc shartx of mure u?s+mt Suppiim 

(those who have had tu pass through interfices or SILs more remok fmm the destimticn market b 

order to reach the node} are scaled down to match the line czpacity into the node. Uliiimately, the 

shares at the destimtion narkef represent the prorated shares of E C Q ~ O I ~ ~ C  Capacity (or Available 

Ekonomic Czpacity) @I& is I;m;anonicdly and p h y i d i y  fkasibk.’4 Addifionel detaEI~ on how 

CASm aflocatzs ttsnmission i;S provided iil Exhibit J-5. 

As described in Exhibit J-1, information I reviswed to select the prices that I used in my 

maiysis included (i) AppEcmW system lmbdas for 2089 and 20 I 0, adjusted to reflect forecast 

fxel price! differences for die 2W? nodelcd y m ,  (ii) the- price Ie~els ilial wodd balance exh  
Applicant’s supply stack ~4th their ayerage load hfbr €he period; (ik> the capacity i$@rors for each 

type or” capwily that the Applicants awn to determine which units, .Nith what fuel &id heat rate, 

typically sets prices in the tjmc pariod; (iv) energy prices forecasted by Ventyx; and (v) EQR 
data- T ~ G  underlying &a for each of these ?terns is provided in workpqers. 

I-_--- 
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6. Load 

Load va!ues were gmenfiy b s d  o'ir i&otm&6on fiom FEXC Form 714, ivfai~h co&&~s 

$formation on historkal hourly load and forecasted peak and energy, IRPs and other planning 

documents. For loads on aitc Duke Energy Carolinas' and Progress Enera1 Caolinas' systems, I 
used h f o ~ ~ t i t i ~ n  on ~;r".nk load from the IRPs.2' Thase loads, md athers in the mode!, were then 

shaped based on We honrEy b i d  p t k m  for Duke E m g y  (Izmlinas in itis FERC Form 7 14. Ir. 

h s f x x e s  where reliable load estimates were mvdable,  I conservaxiye1y ess~ir_ed the entity had 

~ufficient load such that they did not havc any Available Economic Capacity. 

For FJM, I have med the same basic Msumptions %ai X dweIaped fa; my recent maby& 

in conmetion wit!i &he FirshEnesgy-Alleghnhertgr Smgy rna-gm; but upd2ted a reflect 2012 load 

levels mal lo incorporate the DES) and DEK load and SCJSOU~C~S becoming part of PJM." 
Specifically, first I assilmcd that AEP and Virginia Power continue to have full load-serving 

respansibilities and use their lowest cost genedot? lo meet load, Swond, ]i assumed fhat New 
Jersey, k.f~ry!and and Dofawm audmed load uti l i  c o d n u e  to be sen& by &e pzties t l i i  won 

recent au~tions aid, if they a e  generation owners, that they would serve load wing their oi-a 

generation, Eased on a review of results available at the time of m y  analysis iii Jurra 201 0, this 
means tht qmximale ty  70 peitmt of these laads are met by dediczted resources. As with thc 

AEP a d  Vkgimia Power 1ozd:dS: f pssuI1e atit %ese gcmmtion-mmhg Wies  serve the frmches 
they won with their lowest-cost genedon. Third, , J E S S U ~ E ~  &at in rhe Pennsylvania utitities' 

auctioris, the major Pennsylvania utility shares are limited to 65 percent of their POLR loads and 
&at they in fact achieve those shares and save  their loads ffam their lowest-co6t Iocel generatian 

(as &e Gomhr;ions' regdstioiinils mmd._te t;L1& i ~~ssunae). Under &is set of assumptions, about 70 

percent ibr"to3bI PJM liod i s  asam& to hzv!iitt generatian covm&ed to sewing is in an AvailabJe 

16 
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ECXXIOM~C Capacity sense, leaving only about 30 psrcent available to compete in the Soritheast 

markets thzi are the facus of my analysis in canncxtion with thiis t r ” a ~ ~ t i o n .  

1 have canduct& price sensitivity mdyses in which market prices wen eihcs increzjed or 

decreased by 10 pesmt, Thee &e “one-off * sensitivity mdyses where I have relied on the same 

input data as contained In my bas0 cas5 analysis except for changing the assumed maket price. 

The numerical ITS: pAmvideb in workpprsrs- 

Iacrc%using prices by 20 percent sig“LE~n,1ly inncreases Pmeess Energy Czirolinas’ 

AvstiI8ble h n o r n i c  Capacity. Tie eEect is to ciln~e one additiooal screen failure in the CPLE 
BAA, in a shoulder period, and screen faifures in the same two periods in the DUK BAA 

(assuming no rate diepmwking) ES the screen faiiures in the CPLE BAA. The same screen fzflures 
amur in fhici CPLE BAA wkza depaiczking is t&m kmu acwur~t. There am additional f a h c s  in 

the DUK BAA when transmission ratjp p m d n g  is eYimhmd. As de&&& in Exaibir J-1, 
f a i l w  aising fiam depancaking cannot signal a market power problem. There are no f~ilupes is, 

CPLW. These results, while somewhat mora concerning than h e  base case results, still result in 

nan-sysierniitk occasiodal screen failures such as I discuss in my testimony. 

3. EhtorimE SzkS Iaforma~en 

Historical sale3 infomation was based on infomation from Applicants’ FERC Form 1 and 

their Blectronic Quarterly Reports (“EQRs”). These data are summarized In Exhibit 3-6, discussed 

in my ies&nony a d  dshi1s included in my we&qxppers. 



Ghariles River Aswci;ties’ Competitive r?r.aiysis Scwning model (“C.Um’3 is d e s i e d  to 
pe&m the calculations rcquktxI in order to conduct a market power analysis under Appendix A of 
the FERC Merger Policy Stztement (‘”ordm No, 592” ar “Appendix A”) and the Revised Filing 
Requirements.’ The delivered price test specified in Appendix A requires an analpsis of market 
concenbation for B !ai-ge number of markets under a ntrmber of diRerent conditions. CASm 
kciilihtes this process by p i son ing  the required cdtic~‘1atims. 

The primary rquii.eme.n,t of Appmd’i A is to ESSCSS pte:n“Jal sitppliers to a n&et usbg a 
“‘delivered pdce test.” This test invatves mrnpaisg variable gmerarion costs plus dellvery ccssts 
(transmission rates, transmission losses md ancillary scwvim) to a ‘‘market price.” If &!le delivered 
cast of generation is less than 105 percent of the market price;, the generatian is considend 
economic. Economic generatioil is further limited to the mount that can be delivered into the 
m~& given tnmsmfssion mpaability and condraims. 

CASm is a i inm programming (%P”) model that i q I e m m t s  the pmscdbed delivered price fest by 
determining - for ex21 destination mzrket, far ea& relamt time perid, and for each reIevlant 
supply masure - poieiztial supply to ih:: destination rnadcet both pre- znd post-merger (or 
tensaction). In effect, CASm determines the relevant geographic market by apgiying the deIivered 
price test, based on tha economics !of production and delivery (transrnissiori rates, transmission 
IOSS~S  artd anciltsrry savimx),  and also based on the physical transmission capacity avsBable to ehe 
competing suppliers on an O ~ I I  access basis. This requires a delivery mute for the encia on the 
cs@bhh& Sranntission p&5, each of which a ajxbilityv transmission ~ F E  and transmission 
losses zssaciafed with it. CASm finds h e  supply tlst c;m be delivered to the destindtian narkct 
consisknt with cost minimization a.td the detivered price test. 

As a formal matter, CASm minimizes the production and transmission cas@ of sapplying demand 
in the destination m d e t  Any shortfall in demnnd is fillod by a hypothetical genesitor lacated in 
the de&&pi market that produce an un6&& amount oifeneiw at 105 p e m t  of the market 
price, On &is basis, any s~yplics eko can p~frt;7bly supply energy to the desthatian market will 
cia so, to the rnadrri~~n c a n t  tbar their cost struciurr: mci &e transmLssian system dhw- This 
fomu!atian ~ ~ S I L E S  that no supplied generation is onmnornic; die hypothetical generator will 
undercut dl such suppliers. 

CASm determines PIE- and post-merger market shares md calculates concenmtion {as m w u r e d  
by &e He&rrdahl-€&hmili! hdex, or HIlk) 2nd &e c h g e  in %His. 

I CASn hw been used in analyzirig nurncmus mergers and po,ver plmr acquisitions os weil as rnnrket-baed ;ilk 
alrihon’iy proceedings before the Commission 



To undertake these snalyses, CASm SG!V= .z series of scenm-os involving a network of 
interconnected suppliers. By limiting suppliers based on the ecanorrrics of generation and ddivery, 
or by limiting the btemrinections betweer? those suppliers based on &e transmission capabfiiiy, 
each Appendix A d y s k  can be completad CASm includes a simp)ii&txl depiction af the 
&nsmission systm, es~mtMy e system of $ipes”’ wi‘i kkpendenr, fixed wpacity betxwera and 
among utilities. 

The foIlowing sections describe: 

Tie largest element of the required data f i r  CA9m Elates to indili‘idml nidi& participants, which 
generally are utilities with both generating capac3y and load obligations, Ln addition, Some market 
participants may hwe load obligations but 110 genemting capzcicisy (cg., transmission depmdent 
utilities, or TDLrs) or have genezaajng qac i ty  but no lomi obligations (e.g., merchmt capcity). 
CASm regards all di&& m&et i)ziTficipm& as having tha &iMy to both suppIy mnd consume 
electricity, The particular oircummces ofeach md’ysis wiIl determine the extent IO which each 
activity is possibk, 

In CASrn, a node is a location where e!ect&cIty is geriervted or mrisumed, ot where it may ‘’split” or 
change direction. All market partkipants m defined as having a Unique node, and hence unique 
location fn the transportation neW0k-k Totd simultaneous import Ihjts cm be jmposed at each 
node to tmiprar ~diahiliiy resarictions, 



urrdeslying physical availability of generating assets to get the relevmi "supply curve" for my given 
modal period. 

Scma rim 

The final input area for CASm is related to scenario definition. Scenarios define wkich parties are 
cansiden'ng merging, which hac! periods are relevant, and SQ on. In effwt, the scenados define O, 
number of individuar antilyses b be @aimed, and Row they &odd be c o m p d  60 es& other for 
teporting pqmses. CASm cen solve smndos either as sepm&z L? progm~s  or, in instances 
w h e ~  there arz no chwges in the undcdying d&a or mvork, C M m  rn solve a sinde samio 
and &en celculati: &E chsngm "virtualIf using ;he underlying n;serIts oftite i&d scenen'o. %%en 
solvkg separate ptt: m d  past mi-riirios, CASm uses &e Same daisions in the pmt scenarjo as in 

pte scenmb, d&ougb there may be slight diFerznrm if the modc? can find two alternative 
sahtions that mcet rhe I P S  requirements. 



R B Q ~ D ~  CUCmATIOBS 

Appendix A’s delivered price test defines two different supply rneaswes to evaluate: 

0 Economic Capacity is &e amomt of capacity that mr reach a ma&& at a cos; 
(incIuch@ tmsmission mks, tr;mmb’slon losses %rid rruacfilary services) no more ihm 
? @5 p5-t ofthe destination m&ct price. 

Available Emsn5mic Cgpacity is phe amount of Econornio Capacjty &at is available 
after serving native load and other net firm commitments with the lowest cost units. 

* 

For every malyssis, the foflowing process i s  undeiceken: 

First, a L i m  Pwgmrmmkig (I,!?) problem is solved- The LP wnstrwC;tiiar;. fs sEghttIy &&renc 
drrpmding on the underlying asstlmptions ~f 4 of tfie supply measures, CASm inciudes tiiio 
options for allocating s m e  tmmnission wpracity, ChSm has a “proration” aption, which i s  czllcd 
‘‘squeezedowrx*’ This is discussed in detail below. Another option is an economic allocation of 
limited “wansfit capability. tinder this option, where available supply exceeds the ability of the 
nenuork to deliver t!nt capacity to the destinEtiori marker, &e Imt-cost sapply is allocated the 
av:ail&ib?e traasxaission mpacity.. 

The f i n d  step invokes &dculefihlg whxl M?P be deiivered to the dcstindon rn&~eC afgr accounting 
for h e  losses. CMm allocates to+& system !asses amongst suppliers on the basis on how much 
they injected, and how far away @ow many wheels) they are from the destination market 

szlbjecr to: 

line flows are ad-justed for losses, for all interrconrtectiong 



sum over nodes (net injection * flow@& factor} e= flawgak limit, for all Iimits 

The objective is slighplily diflemt %hen tmmn$wFon capacitgi is to bs prorated. %e objective &en 
becomes: 

mininrke divcrgeence %om .calculated pm rata ‘'share,'' for each supplier 

And, w b e ~  owership impuAdor! Is being used> the following constrzints are added; 

sum over economic tranches <== imputed shao  of ecanarnic tamhes, for ail  owners 
at each imputod node 

mbjeccr IO: 

suppIy cost ai dssiination (system lambda -t 596, for a11 swpplim 

supply < qumtity (less naave load), for eacknode and bnclze 

supply f BOWS in = flows out +- “demand”, for ezch node 

Iinc fl otvs rn adjusted for fOS3eS, f i r  ai! in‘emnnections 

line flows .<available lirnif for ell i n t z m x m & x s  {co-mti-ained neiwork onIy) 

sum ovw tiws (Bow * simuitaneous fa&=) <= sbal&nmous limit, for a11 Iirnis 

s m  over notes (net bjtxtion * fTo~g~te factor) <= f l ~ ~ g t c  iimli, for d l  ljmitt 

This is different from the economic capacity anaiysis only to the extent that potential suppliers are 
r q u i E d  to ineet their load obligations prior to participating in &a market. 

When transmission capacity is to be promxed the objective bmmes:  



OUTPUTS 

The priElfzry o u p t  h m  CASm is a report that s v m a ~ z e s  the rewlts of diSferent malyses. For 
each destination mdcef, had period and FERC analysis type, CASm r~ports the following for both 
pre- md posr-meqx 

= SuppliedMW 

%his report also shows the chmgc in WHh post-merger compared tn pre-mcrgsr. 

CASm also producss a CBansrnission report that shows the detail o f  each nodal and the injections 
and ~ ~ Q W S  betwmn, them. Finally, a summary ofthe results for each market is also produced. 

c~sQu~Em-Dow~ PROUTXON 

In the ‘‘squeeu?-doud’ przlmtion aIgo:or%hm, pmrated sham an each line me based on the weighted 
sham of detiverable energy at Lte solmi: zodz ~ O K  that line. As diSCCisscd mqrq hlly below, 
weighred shams at the destination market node are cellculated by a recursive dgorihn that starts at 
the “outside” of the network then aalculates s b m  on each line until it reaches the ‘%niddls.” 
Specifim%Iy, where available supply exceeds tbtftt ability u€&e ncbvork to deliver that c~packy to &e 
destination matket, sippliers are allooated shares at ea& node, arid hence each auqphg !in$, based 
on the results of ai atgoritErn that considers both supply and transfer capability at each node. 
Shdning at the “outside” of the. network, CASm cdculates a shm at ezch node that Es based on a. 
propodon of the i n u m i  ifansfer capability (and the shm of&& capzbtbility dlmM EO a& 
supplier), and the maximum mnomic supply avnihblble ert that node. W I ~ R  the algorithm reaches 
the destination ma&&, a tot31 shan: of the incoming transfer capabiUty has been determinad- 

%is algoridm quim tkt 211 possible p& are si~nulmtously fmibk, .which, in turn, requires 
that w h  line be assigned a unique “direction.” The steps of btb promtion algorithm include: 



I +  A C-t-t- program enumerates all possible paths to the destination, the c ~ s t  of transmission on 
each path and the maximum possible flaw on the path. A “wheel limit,” or maximum number 
ofpoint-ahpoint links, may be imposed on paths. 

2. The minimitm “entry cost’* for each supplier i s  calculated. This cost is the injection cost of the 
cheapest generator thzt has capacity fcr possible delivery to the destination. 

3.  Paths for which the entry cost plus the trmsmissian Cost are higher than 105% afthe destination 
market price are rejected as being uneconomic, 

4. To the extent retaining paths am not simu~taneousIy feasible (because, for example, suppliers 
can seek to use the paths in botb directions), 8- series of decision d e s  for determining the 
direction ofthe Iine are undertaken (in the following order): 

0 instructhis can be manually input as to the chosen direction of a line. 

Q Merger-case decisions should be consistent with base-case decisions. 

Q The direction ofthe Jine as determined in an economic allocation of available 
transmission is applied. 

The direction heading toward a destination market, if it is clear, is chosen. 

Thc directi’on that retains the maximum potential volume-weighted flow on the h e  
(calculated Som the paths &zit depend on this line) is chosefi. 

Q 

Q 

0 The direction ora which the maximum number of economic paths depend is chosen. 

If these other options fail to reach a feasible solution, manual input wilf be required. 

5. If there are simultaneous limits, they me checked for feasibility. AI1 lines that have a worsening 
effect on a simultaneous constraint, given their defined flow direction, are checked against the 
simultaneous limit. If they would exceed the simultaneous limit if filly utiiized, then their 
maximum capacity is prorated downwards in propartion io their respective limit participation 
factors. In this way, no set of targets will be produced thzt could Qat be ddivered in a way that 
is feasible with the simultaneous limits. 

6. Proration begins at nodes fbdes t  from the destination market (where only exports, and no 
imports are being attempted), Suppllilers at: these nodes are assigned a “share” equal to their 
maximum economic supply capabi!ity, 

7. Proration continues at the next set of nodes that should consist only of nodes with inflows from 
“resolved” nodcs from step 5. Suppliers at these nodes are assigned a “share” equal to their 
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m a h m  -&norizic supply qab%ky. Smqpliers 5m-a the %sa~ved” nodes Rave theis s h m  
scdd down b match the fransmission capacity into the node. 

8, To the extax an imation of the d@&hthra! Gam not mdVe my dditionzl nades and tqe 
destination maB-ker: h s  not yet been reached &err a ioop is detected), flow is disallowed hrn 
m y  unresolved node to the furthest and smallest mde  afiected by a loop. 

9, The proruGm has been completed whw fhe destination a d e t  node hm been reso,l-vetf. At t h t  
point, the ‘‘shares’’ at rhe destmntion mwket qresent  &e prorated siiarcs of delivemble snergy. 

10. Earnership at tr. node iS to be ‘‘hputed,” or crt$dkd to anorher node; % d e r  proration mge% 
are oelcuhtd, First, odjr sIt.ase mcks  that cm deliver to the dcstinatian within IUS% oftbe 
market price rire considered. A %&or representing the share each owner has of these economic 
tmcbes is ~z2cula‘ i .  Far each a.\iunet, a constmink is catculated ffislat limits the sum of 
injecthm 2tiShuted to th2t o w m  to ‘bs not more than tbzt ow-er’s ‘‘sha-re.” of &he h i e e  
calclcuhted abave. In this way, the prdportton of ownership ofeconomPc capacity at a nodi: is 
fairly reflected in the final solution outcome. 

T 1. hjxtions For ecich supplier zix “ q p e 6 ”  d tAl; calcutakxl shares, and these injmtioris arc tk3-1 

checked for economic feasibilily. Whifi? suppliers need not dsliver their energy io the 
destination fa exactiy the way thd their &we wm calculated, the solution is stir1 both 
economical!y &xi physiicdy Lmiblt. The fiml E d t l t h l  r q m s e ~ t s  Ihe: 1east-cc3st medmd of 
delivering these supplies. 

CASm has been implemented using CAMS (Generalized AIgebraIc Mode!ing System). GAMS is 
a programmbg ianwage whioh supports both data manipulation md calls to many mainskam 
maehemtid m&lir,g syskrns. The linear progrmrnhg pmbIms gcmmted by CMm ax solived 
by BDML? or CPLEX. The p t h  enurnemtion piomm has been ~ 6 t f n . r  j~ Micmsvfi Visual C+- 
version 5.  I 

i 
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